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A PROCLAMATION TO PROVIDE FOR THE
PUBLIC PRIVATE PARTNERSHIP
WHEREAS, the participation of the private

sector is recognized an essential strategy to realize
the country’s development objectives, including the
infrastructure system

WHEREAS, it is desirable to establish a
favorable legislative framework to promote and
facilitate the implementation of privately financed
infrastructure projects by enhancing transparency,

fairness and long-term sustainability;

WHEREAS, it has become necessary to
further develop the general principles of
transparency, economy and fairness in the award of
contracts by public entities through the
establishment of specific procedures for the award

of infrastructure projects;

NOW, THEREFORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby

proclaimed as follows:

1261 oM 7o, TS
Negarit G. P.O.Box 80001
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CHAPTER ONE
GENERAL

1. Short Title

2.

This Proclamation may be cited as “Public Private

Partnership Proclamation No. 1076/2018".

Definitions
In this Proclamation unless the context requires
otherwise:
1. "Board" means the board established

pursuant to this Proclamation.

"Contracting Authority” means a Public
Body or a Public Enterprise which intends
to enter into a Public Private Partnership

Agreement with a Private Party.

"Infrastructure  Facility" means any
physical facility and systems that directly
or indirectly provide Public Service

Activity.

"Ministry" or "Minister" means the

Ministry or Minister of Finance and
Economic Cooperation, respectively.
“Person” means any natural or juridical

person.

"Private Party" means a party that enters
Public
Agreement with a Contracting Authority.

into a Private  Partnership

"Project Agreement” means the Public
Private Partnership Agreement and other
agreements entered into between the
Contracting Authority or another Public
Entity and the Private Party for the purpose

of the project.
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8. "Project Company" means the legal entity
TAgEa7 incorporated under the laws of the Federal
FCTEERNT 07 AT (AR e Democratic Republic of Ethiopia by the
LLLAP  SINGOLP  CEAAD T successful bidder whose sole purpose shall
ww i (AGGE Tt MAACEe onp be to execute and implement the Public
P aBALTE  GATIe  Pav Il KRG Private Partnership Agreement and other
) ) Project Agreements, if any.
3 I\ hICTT Ag°I°y-1:7 AT
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b “Can 3Vt ool WV TN oveq. financed by the Federal Government
(00, (14oRL-D a3l (BT P18 RC budget.
MATT@-9° ChoRl-bh a7l a0 T 10. "Public Enterprise” means an enterprise
10-: fully owned by the Federal Government
i Pav e PAT CCET MAT v and defined under the relevant laws of the
(oot (ofidr a3 mde QALY C Federal Democratic Republic of Ethiopia.
11Ut A0 1A Fo- OA -5
11. "Public Entity" means a Public Body or a
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Public Enterprise.
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I8/ “aw 3P FRI TNT Cav ot
12. "Public Private Partnership” or "PPP"
0P W7 ARG Cairot PATT
7 means a long-term agreement between a
CCRTT £mFAAA: Contracting Authority and a Private Party
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under which a Private Party:

a) undertakes to perform a Public Service
Activity that would otherwise be
carried out by the

Authority;

Contracting

b) receives a benefit by way of :

(1) compensation by or on behalf of
the Contracting Authority;

(2) tariffs or fees collected by the
Private Party from users or
consumers of a service; and
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13.

14.

15.

16.

17.

(3) a combination of such compensation

and such charges or fees.

c) is generally liable for risks arising from
the performance of the activity or use of
the state property in accordance with

the terms of the Project Agreements.

"Public Private Partnership Agreement"
means a contract concluded between the
Contracting Authority and a Private Party
setting forth the terms and conditions of

the Public Private Partnership.

"Public Service Activity" means any activity
the government has decided to perform for
the reason that it has deemed it to be
necessary in the general interest of the public
and considered that private initiative was

inadequate for carrying it out.

"Public Private Partnership Directorate
General” or "PPP Directorate General"
means the unit established within the

Ministry pursuant to this Proclamation;

States” means
in Article 47(1) of the

Constitution of the Federal Democratic

“Regional any region

referred to

Republic of Ethiopia and includes the
Addis Ababa and Dire

administrations;

Dawa city

"Unsolicited Proposal” means any proposal
undertaking a Public Private Partnership
project that is not submitted in response to
a request or solicitation issued by the
Contracting Authority within the context of

a competitive selection procedure.

10238



%

bl 126 DM kC B PRET TE 7 EOT 99

Federal Negarit Gazette No. 28, 22M Feburary, 2018

Inggai

=

oL ALINN P73 ARG A
AICTE TEERT 0 100 PP
val -

‘W teomayy Po NTTA “0E
M-PPE AANAMT AhSo7 10 P1NL7
CHAl WA AINC o721 AG
N9 AICTTF oowlt (090 Aav-AE
N“292L01T  oPt  PCan0  ANAIT
04 @e9° PNt 4ok hacT
MO AT RTRC OeolHT ALY
P 007 O TAA ADTOLeEP mdolD
29°F @0t 177010 (-FAL9° Cun
WA 4 AFPPE AANANT
0Ly  ATmIPLPF heo:
hrét: Mt ha  AS  haaeT
awal§PF nTRC POLLATT o POl

hoer:

aom’y jm-:

bS]
po
=

Y APE o0t “ViFo9 (o7 23
CTI0A@- COTI° 2T Lo IOl

. 947

Pao NG PAN AICTT CYT PolhracT

AP LTI A

& PAEX T PADT L 0L 1T AT POLTAS
074 aav-N- 4- L5710 S K XA
TCENT7 A“MNES TS Aaw LG
P92 LOTA Ao’ 1P A 75.5C 7184

€/ ANZ TS VLY T ATIHA Fava)y @)y @ o
N T PAPRGT FL HALY 177
NI Pl

El eanil AMANF ECT ChPCOT aom’7
AT Pl TN AG

o/ Cav’p ot 0% 0LV Neowdin 14D

18. "Value for

undertaking of a Public Service Activity of

Money" means that the
the Contracting Authority by a Private
Party under a Public Private Partnership
results in a net benefit accruing to that
Contracting Authority or consumer defined
in terms of cost, price, quality, quantity,
timeliness of implementation and other
factors which influence the determination
of the best economic value compared to
other options of delivering this Public

Service Activity or use of government
property.

19. any expression in the masculine gender
includes the feminine.

3. Obijective

This Public Private Partnership Scheme shall

have the following objectives:

1/ to create a favorable framework for
the

financed

promoting and facilitating

implementation of privately
projects to support Ethiopian economic

growth;

2/ to enhance transparency, fairness, Value for

Money, efficiency and long-term

sustainability;

3/ to
Activity; and

improve quality of Public Service

4/ to maintain macroeconomic stability by
reducing growth in public debt.
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4. Scope of Application

1/ This Proclamation shall apply to Public
Private Partnership projects of Public

Bodies and Public Enterprises;

2/ The following activities are expressly
excluded from this Proclamation:
a) oil, mines, minerals, rights of air
space; and
b) Privatization or divestiture of public

infrastructure or public enterprises.

5. Forms of Public_Private Partnerships

1/ Public private partnerships may involve
any of the following activities or any
combination thereof:

a) The design, construction, financing,
maintenance or operation of new

Infrastructure Facilities.

b) The rehabilitation, modernization,
financing, expansion, maintenance or
operation of existing Infrastructure

Facilities; and/or

c) The administration, management,
operation or maintenance pertaining
to new or existing Infrastructure
Facilities.

2/ The Contracting Authority shall select

the form of contract which reflects the
desired allocation of risks and

responsibilities for each agreement.

6. Contracting Authority
1/ The Contracting Authority for a Public
Private Partnership shall be the Public
Entity legally mandated to be
responsible for the infrastructure
to be delivered by way of the Public
Private Partnership.
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2. In the event that a Public Private

Partnership project involves

infrastructures and/or services which
are the responsibility of more than one
Public Entity, the Board shall among
Public entities select the appropriate
Contracting Authority for this specific

project.

7. Authorization to grant rights for Public
Private Partnerships

Rights to use or operate publicly owned

Infrastructure  Facilities and/or provide
Public Service Activities may be granted by
the Contracting Authority which by its
establishing legislation is responsible for
such activities, to a Private Party in

accordance with this law.

CHAPTER TWO

ADMINISTRATION OF PUBLIC PRIVATE

PARTNERSHIPS
8. Public Private Partnership Board

1/ It is hereby established the Public Private

Partnership Board which shall consist of:

a) The

Economic Cooperation;

Ministry of Finance and

b) The National Bank of Ethiopia;
¢) The Ministry of Water, Irrigation and
Electricity;

d) The Ministry of Transport;

e) The Ministry of Public Enterprises;
f) The National Planning Commission;

g) The

Pastoralist Affairs;

Ministry of Federal and
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h) Two members from the private sector
appointed by the Minister.
2/ The Minister of Finance and Economic

Cooperation shall chair the Board.

3/ The PPP Directorate General shall act as

secretariat to the Board.

9. Responsibilities of the Board

1/ The Board shall

responsibilities:

have the following

a) approve the PPP project structure
(including any feasibility study related
thereto) prior to the commencement of

the tendering process;

b) approve significant changes to the risk

allocation or expected cash flow from

that envisioned under the initial
structure pursuant to changes during
the tendering process or prior to
signing;

c) approve any significant amendment to

a Project Agreement;

d) identify the appropriate Contracting
Authority when required for specific

projects;

e) recommend specific tax or other
incentives for a particular project to

the relevant authority;

f) approve the tender or negotiation
results carried out to select the private
sector which can participate in the

Public Private Partnership;

g) Recommend government  support

requested in  accordance  with

Article 47.
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2/ The Board shall have the power to prohibit
a Contracting Authority from issuing any
solicitation document and/or formalizing
any agreement for any Public Private
Partnership  project which does not

demonstrate Value for Money or meet

minimum standards set forth by the PPP

Directorate General.

3/ The Board shall have the power to
instruct a Public Body or a Public
Enterprise to carry out a project as a
Public Private Partnership project. Such
Public Body or a Public Enterprise shall
comply with the instruction of the Board.

4/ The Board may consider delegating its
responsibilities to the Ministry or the PPP

Unit as it may consider appropriate.

5/ The Board shall meet quarterly, or more
frequently as necessary, to carry out its

responsibilities.

6/The Board shall
prescribing its working procedures.
10. PPP Directorate General
1/ A PPP Directorate General is hereby

issue a guideline

established within the Ministry.

2/ The Ministry shall be responsible to
adequately staff the PPP Directorate
General and for ensuring that there is an
incentive mechanism to employees of

the Directorate General.

11. Obijectives of the Directorate General

The Directorate General shall have the
objectives of achieving the country’s
development objectives by ensuring that

public private partnerships are carried out
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12.

as per the provisions of this Proclamation.

Duties

and __Responsibilities _of the

Directorate General

The PPP Directorate General shall have the
following responsibilities:

1/

2/

3/

4/

5/

6/

7/

8/

promote the participation of the private
sector in the financing, construction,
maintenance and operation of Public
Service Activities;

provide technical assistance and support
to the Board, the Ministry and the
contracting authorities on all matters
relating to Public Private Partnerships;
make recommendations regarding the
Public  Private

Partnership  legal,

regulatory, institutional and policy

framework;
develop and

implement guidance,

mandatory or otherwise, related to

project  preparation,  procurement
bid

documents and Project Agreements or

procedures,  preparation  of
other topics as may be necessary to
support the implementation of Public
Private Partnerships in accordance with

this Proclamation;

conceptualize, identify and categorize

projects for  purposes of this
Proclamation;

review and issue opinions regarding the
viability of proposed projects and make
recommendations to the Board, the

Ministry and contracting authorities;

disseminate  information  regarding

projects contemplated as potential

Public Private Partnerships;

select private sector candidates that may
participate in public private partnerships
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in accordance with the procedures
provided in this Proclamation and submit
its recommendations to the Board,;

9/ monitor and evaluate the progress of
implementation  of  Public  Private
Partnerships;

10/ at certain intervals, determined by the
Board provide information to the public
on the implementation of public private
partnership projects.

11/ coordinate activities relating to Public
Private Partnerships.

12/ Carry cut activities delegated to it by
the Board;

CHAPTER THREE

DUTIES AND RESPONSBLTIES OF
CONTRACTING AUTHORITIES
13. Contracting Authority

1/ Subject to other provisions of this
Proclamation, the Contracting
Authority shall have overall
responsibility  for  the initiation,
development, procurement, signing of
agreements and implementation of
Public Private Partnership projects it
administers.

2. In addition to those specified in the
directive, the Contracting Authority
shall have the following detailed

responsibilities:

a) Execute preparatory activities for a
potential project, including all
relevant feasibility and options
studies, financial models, Value for
Money analysis and other studies
necessary to structure a technically

and financially viable project;

b) Submit proposed projects to the
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Ministry and the Board as provided
in this Proclamation;

c) Establish a technically qualified
project management team to oversee
the transaction process;

d) Sign public private partnership
agreements referred to it by the PPP

Directorate General;

e) Provide information, as reasonably
requested, by the Ministry, the Board

and the PPP Directorate General;

f) Unless otherwise stipulated in the
Project Agreements, supervise the
Private Party and ensure its strict
compliance with the terms of the
Project Agreements.

14. Project Management Team within the

Contracting Authority

1/ A Contracting Authority that intends to
enter into a Public Private Partnership
shall establish a project management
team dedicated to a particular project
which shall consist of such financial,
technical and legal personnel as that
Contracting Authority shall consider
necessary for the performance of its
functions. The project management
team shall include a member of the PPP
Directorate General.

2/ The project management team shall, on
behalf of the Contracting Authority:

a) prepare and appraise the Public
Private Partnership project to
ensure its, legal, regulatory, social,
financial, economic and

commercial viability;

b) prepare the project in accordance



%

bl 126 DM kC B PRET TE 7 EOT 99

Federal Negarit Gazette No. 28, 22M Feburary, 2018 10247

PoLLeP L APPL AANANT 177, CNE.AN AT
AALTSTS TCENT h0dAT LUSA 17700
aom? P45 Pkhih AT Pm?
NAov- 23 P4, PTEENT ANTSLC
(L7 MkRge LTCNIA::  CTCERT
ANVESRC (L oot RG POIA
AICTT  Seehntét Trin  Tohed
NANAT T et A7 L10A:

€ eTCENT ANTSLC (L 1TPPL KhA7

Nao@nA =

V) Cav’ 721 RS PAN RICTT TCENT7
Ph ;. CRPPC: CUNWNEP: P4LTTIN:
PANT ) AT €7UL APl AL
P 7INVTG AN AICTT TEERET7
PHIZEAN: Lo ) A

Q) Novh SeLntlt Trid 1198
aavl P PTG w1 V12T aow ot
N84 TCENTT7 LPCAA:

) TPPL AA2ANT AT PN QAU LUT
AP aow o (197£:4 Q-0 NG O
LELINNA:

o) N FPPL NANANT IC 1@ Pav )i

Ng°9°- - (-Fhan 1ML a7y
ehg-ran:

w) (ITCENE hdAA9° od T haa £CA
KANAT IC V7T PRCIAN:

) hiPPe annAm ¢ (10
CTCENT A9 avw i eTCERT
havd-C S THAA:

) PPL AA~ANr £LL107T PTCENT
N9t REZA9° Aot Pov )i
S Lentet e 179.m L bar aow )
¢%av:  @LY (AAA P20 ©07

with guidelines and standard
documents issued by the PPP
Directorate General;

c) ensure that the Private Party
comply with the provisions of this
Proclamation;

d) monitor the implementation of the
Public Private Partnership Agreement
entered into with the Contracting
Authority;

e) liaise with all key stakeholders

during the project cycle;

f) oversee the management of a project
in accordance with the Project
Agreements entered into by the
Contracting Authority;

g) submit to the PPP Directorate
General, annual or such other period
reports requested by the PPP
Directorate General on the Project
Agreements entered into by the

Contracting Authority;

h) maintain a  record of all
documentation ~ and  agreements
entered into by the Contracting
Authority relating to the Public
Private Partnership project;

i) ensure that the transfer of assets at the
expiry or early termination of a Public
Private Partnership Agreement is
consistent with the terms and
conditions of such agreement, where
this agreement involves a transfer of
assets; and

j) carry out such other functions as
may be assigned to it by the
Contracting Authority.

3/ In performing its functions under sub-
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article (2) of this Article, a project

management team shall:

a) Implement the recommendations
and guidelines issued by the PPP
Directorate General,

b) Submit such information as shall
be required by the PPP Directorate

General or other Directorates of the

Ministry.
CHAPTER FOUR

PUBLIC PRIVATE PARTNERSHIP PROJECT
DEVELOPMENT AND APPROVAL PROCESS

15. Project identification

1/The identification of potential Public

Private Partnership projects shall be
out by the
Authority, a Public Entity or the PPP
Directorate General.

carried Contracting

2/ A Contracting Authority which intends
to implement a project through a Public
Private Partnership shall be responsible
for conceptualizing and administering

the contract of the project.

3/ In conceptualizing, identifying and

prioritizing potential projects, a
Contracting Authority shall consider
the strategic and operational benefits
into a Public Private

the

of entering
Partnership ~ compared  to
development of the facility or the
provision of the service by the

Contracting Authority itself.

16. Prelminiary Approval of the Board

Where a Contracting Authority considers it
appropriate to potentially implement a project

10248
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17.

through a Public Private Partnership, it shall
submit an application to the Ministry for
approval before undertaking an in-depth
analysis of the project under a Public Private
Partnership scheme.
Feasibility Study

1/ Upon approval by the Ministry, the

Contracting Authority shall undertake a
feasibility study of the project for the
purpose of:

a) determining the viability of the
project; and
b) ensuring that a Public Private
Partnership approach is the most
economically advantageous to the

Contracting Authority.

2/ In undertaking a feasibility study under
Sub-Article (1) of this Article, a

Contracting Authority shall consider:

a) the technical requirement of the
project;

b) the legal requirement to be met by
the parties to the project;
C) the social, economic and environmental

impact of the project;

d) the Value for Money of the project

compared to other procurement
method;

e/ the affordability of the project by
the Contracting Authority and/or
end-users;

f/ the sustainability of the project for

both parties;

g/ the institutional capacity of the
Contracting Authority to prepare,
tender, implement and monitor the
project.

3/ Taking into account the analysis carried
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out pursuant to sub-article (2) of this
Article, the feasibility study shall
describe the proposed structure for the
project including:

a) project capital and operating costs

under various scenarios;

b) proposed responsibilities and risks
assumed by each the Contracting
Authority and the Private Party;

c) proposed government participation

and support, if any.

18. Approval of the Board

1/

2/

3/

4/

5/

The Contracting Authority shall submit
the feasibility study prepared under
Avrticle 17 to the Board and the Ministry.

The Board shall review the feasibility
study with the support of the PPP
Directorate General. The Board shall in
its review take into account the
assessment of the departments of the
debt
management and guarantees and take a
that with  this

assessment.

Ministry  responsible  for

decision complies

The Board may require additional
studies be carried out either by the PPP
Directorate General or the Contracting
Authority  prior to issuing a
determination as to whether the project

is authorized to proceed to tender.

If specific incentives or government
support is required, the Board shall
with its suggestion submit the matter to
the appropriate authority.

If the Board is satisfied that the project
desired

meets the expectations of

10250
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viability and Value for Money, the
Board may authorize to proceed to

tender the project.

CHAPTER FIVE

ELECTION OF PRIVATE PARTY

19. Procurement Through Open Bidding
Process

1/ Except as otherwise provided for under
this Proclamation, all projects shall be
procured through an open bidding

process with prequalification.

2/ In procuring and awarding a Public
Private Partnership Agreement to a
Private Party, the Directorate General
shall be guided by the principles of
transparency, free and fair competition

and equal opportunity.

20. Prequalification
1/ Upon approval of the Board pursuant to
Article (18) the Directorate General
shall engage in prequalification
proceedings with a view to identifying
bidders that are suitably qualified to

successfully implement the project.

2/ The Directorate General shall issue a

notice of request for qualifications:

a) in a widely circulated publication

inviting  potential  bidders  to
participate in a prequalification
proceeding ;

b) in addition to publication in a
newspaper the content of which is to
be determined in a directive, may
send the request for qualifications to

potential bidders identified by the
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Directorate General.
3/ The concents of such request shall be

detetrmined by directive.

21. Prequalification criteria

1/ In order to qualify for the pre-selection
proceedings, interested bidders must
meet objectively justifiable criteria that

considers

the Directorate General

appropriate in the particular
proceedings of the project, as stated in
the request for qualifications.

2/ In

prequalification

minimum
PPP

Directorate Generel shall enuser that

determining  the

criteria, the

prequalified bidders demonstrate:

a) Sufficient financial capacity to
undertake the project,through
evidence of net worth or other
appropatiate measure ; and

b) Sufficient technical capacity to
undertake the project, through
evidence previous appropriate
experience.

3/ The details of the minimum
prequalification criteria shall be

further prescribed by the relevant
directive.

22. Participation of consortia

1/ The Directorate General, when first
inviting the participation of bidders in
the prequalification proceedings, shall
allow them to form bidding consortia.
The

request  for

information required in the

qualifications  from
members of bidding consortia shall

relate to the consortium as a whole as
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well as to its individual participants.

2/ Unless stated in the request for
qualifications, each member of a
consortium may participate, either
directly or indirectly, in only one
consortium at the same time. A
violation of this rule shall cause the
disqualification of the consortium and
of the individual members.

3/ When considering the qualifications of
bidding consortia, the PPP Directorate
General shall consider the capabilities
of each of the consortium members and
assess  whether  the  combined
qualifications of the consortium
members are adequate to meet the
needs of all phases of the project.

23. Decision on prequalification

1/ The PPP Directorate General shall:

a) make a decision with respect to the
qualifications of each bidder that has
submitted an application  for
prequalification.

b) shall apply only the criteria set forth

in the request for qualifications.

c) Invite all prequalified bidders to
submit their bids.

2/ Notwithstanding Sub-Article (1) of this
Article, the PPP Directorate General
may, provided that it has made an
appropriate statement in the request for
qualifications to that effect, reserve the
right to request proposals upon
completion of the prequalification
proceedings only from a limited

number of bidders that best meet the
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prequalification criteria.

3/ For the purpose of Sub-Article (2) of
this Article, the Directorate General
shall rate the bidders that meet the
prequalification criteria on the basis of
the criteria applied to assess their
qualifications and draw up the list of
bidders that will be invited to submit
proposals upon completion of the

prequalification proceedings.

4/ In drawing up the list, the Directorate
General shall apply only the manner of
rating that is set forth in the request for

qualifications.

24. Request for Proposals

1/ The PPP Directorate General shall
prepare a request for proposals for the
purpose of inviting bidders to submit

proposals.

2/ The details of the request for proposals
shall include at least the following

information:

a) General information related to the
project  necessary  for  the
preparation and submission of a
proposal;

b) specifications of the project

including the technical and
financial conditions that should be
met by a bidder;

c) specifications of the final product,
level of services, performance
indicators and  such  other
requirements as the Directorate

General and relevant regulatory

bodies shall consider necessary
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including the safety, security and
environment preservation require

ments to be met by a bidder;

d) the contractual terms of the Project
Agreements proposed by the PPP
Directorate General;

e) the criteria and method to be used in

evaluating a proposal;

f) the value of the bid security required
to be submitted by a bidder; and

g) the manner and the deadline for
submitting proposals.

3/ The directive may prescribe additional

requirements of the request for

proposals.

25. Bid securities
1/ The request for proposals shall set forth

the requirements with respect to the
issuer and the nature, form, amount and
other principal terms and conditions of
the required bid security.

2/ The amount and the details of the ways a
bid security is to be submitted or
forfeited as the case may be and other
related matters shall be prescribed by
directive.

26. Meetings, clarifications and modifications

The PPP Directorate General:

1/ may hold one-on-one or group meetings
with prequalified bidders to provide
information on the project, respond to
their enquiries and receive comments

from the bidders.
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28.

2/

3/

4/

5/

6/

Shall communicate in writing to all
bidders any information provided to a
bidder.

may invite prequalified bidders to
provide comments on the request for
proposals including on the terms of the
Project Agreements.

shall respond to request for clarification

from prequalified bidders.

may, whether on its own initiative or as
a result of a comment or request for
clarification of a bidder, review and, as
appropriate, revise any element of the
request for proposals, including the

Project Agreements.

shall

revision made subject to sub-article

communicate in writing any

(5)of this to the bidders at a reasonable

time prior to the deadline for

submission of proposals.

Submission of proposals

A

bidder who intends to bid for a project

shall complete and submit a technical

proposal and a financial proposal and

enclose each proposal in a separate sealed

envelope as may be specified in the request

for proposals.

Evaluation of proposals

1/

Unless provided otherwise in the request
for proposals, the PPP Directorate General
shall not open the financial proposal unless

it has opened and deemed the technical
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2/

3/

4/

proposal to be responsive.

The PPP Directorate General shall
compare and evaluate each proposal in
accordance with the evaluation criteria,
the relative weight accorded to each
the

evaluation process set forth in the

criterion if applicable and
request for proposals.

For the purpose of Sub-Article (2) of
this Article, the PPP Directorate
General may establish thresholds with
respect to quality, technical, financial
and commercial aspects. Proposals that
fail to achieve the thresholds shall be
regarded as non-responsive and be

rejected from the selection procedure.

The PPP Directorate General may
provide a preference margin to be
granted to proposals reflecting local
participation in the manner as described

by directive.

29. Evaluation report

1/

2/

The PPP Directorate General shall, upon
evaluating the proposals and before
the first ranked bidder,

prepare an evaluation report specifying

declaring

the evaluation criteria, the manner in
which the first ranked bidder satisfied
the requirements specified in the
request for proposals in comparison
with the other bidders, and such other
information as the PPP Directorate

General shall consider necessary.

If negotiations take place with the
successful bidder in accordance with
Article (31) the evaluation report shall be
updated and

following negotiations

indicate any changes to the Project
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Agreements as a result of the

negotiations.

30. Further demonstration of fulfillment of
qualification criteria

31.

1

2/

The PPP Directorate General may

require any bidder that has been
prequalified to demonstrate again its
qualifications in accordance with the

same criteria used for prequalification.

The PPP Directorate General shall
disqualify any bidder that fails to
demonstrate again its qualifications in
accordance with sub article 1 of this

Article if requested to do so.

Negotiations

1/

2/

3/

The process provided in Article 26 of
meetings and receiving comments from the
bidders on the request for proposals shall
enable the PPP Directorate General to
reduce and if possible avoid the need for

negotiations of the Project Agreements.

However, in exceptional circumstances
and only where deemed appropriate by
the Directorate General, the Directorate
General may:

a) enter into negotiations with the

successful bidder; and

b) request the second ranked bidder to
extend the validity of its bid
pending the completion of

negotiations with the successful

bidder.

Where the negotiations carried out with

the successful bidder are unsuccessful,
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the PPP Directorate General shall enter
into negotiations with subsequently
ranked bidders in order of their ranking,
provided that such bidder submitted a
bid that was deemed responsive during

the evaluation process

32. Approval of the Board

1/The PPP Directorate General shall require

the approval of the Board if there is any
material change to the project structure
previously approved by the Board prior to
the tender and which has changed during
the tender process .This approval of the
Board on changes to the project structure
may be sought during the tender process
and/or at the end prior to the award of the
project in accordance with Sub-Acrticle (2)
of this Article.

2/ Prior to the award of the project in
accordance the PPP Directorate General
shall apply to the Board for approval. For
this purpose, the PPP Directorate General
shall submit to the Board the evaluation
report of the proposals, the Project

Agreements and other documents deemed

relevant.

33. Process to be Confidential

1/ After

opening of the proposals,
information relating to examination,
clarification, and evaluation of the
proposals and recommendations for
award must not be disclosed to bidders
or other Persons not officially
concerned with this process until the
award of the Public Private Partnership

is announced.

2/ The PPP Directorate General shall treat

proposals in such a manner as to avoid
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34. Notification of Award and Signing of
Contract
1/ Prior to the expiry of the period of the
bid wvalidity and upon receipt of the
Board approval in accordance with
Article (32) the PPP Directorate General
shall notify the successful bidder that its
proposal has been accepted. The
notification of the award shall specify
the time within which the Project
Agreements must be signed. The
unsuccessful bidders shall also be
informed as to who the successful bidder
is and why they have lost the bid.

2/ The PPP Directorate General shall

within two days from the date of the

award send the Project Agreement to the
Contracting Authority together with the
necessary documents for it to be signed

by the Contracting Authority.

3/ The Projects Agreement shall not be
signed by the Contracting Authority
prior to the receipt of the notice by all
unsuccessful bidders or before the
period specified in the relevant
directive has lapsed.

4/ Upon execution of a Project Agreement
by the parties, the PPP Directorate
General shall publish the results of the
tender in the manner to be prescribed
by directive.

5/ Re-verification of qualifications may be
conducted prior to award to confirm
that a bidder continues to possess the

necessary financial and technical
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qualification stated in the request for
qualifications and/or the request for

proposals.

CHAPTER SIX
IWO-STAGE BIDDING
35. Conditions of use of Two-Stage Bidding

1/ Notwithstanding the provisions contained
in Chapter Five of this Proclamation, if it
is not feasible to formulate a request for
proposals  with  adequate  project

specifications, performance indicators or

contractual terms in a manner sufficiently
detailed to enable the submission of final
proposals, the PPP Directorate General

may engage in a two-stage bidding.

2/ The PPP Directorate General shall run a
prequalification procedure in accordance
with Articles (20) to (23) to invite only
prequalified bidders to participate in the
two-stage bidding procedure.

36. Procedure for Two-Stage Bidding

1/ The initial request for proposals shall call
upon the bidders to submit, in the first
stage of the procedure, initial proposals
relating to

project  specifications,

performance indicators, financing
requirements or other characteristics of
the project as well as to the main
terms of the

contractual Project

Agreement.

2/ The PPP Directorate General may
convene meeting and hold discussion
with any of the bidders to clarify
questions concerning the initial request

for proposals or the initial proposals
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and accompanying documents of the
bidders.

3/ Following examination of the proposals

received, the PPP Directorate General shall
draw up a request for proposal which is
more appropriate to its requirements. For
this purpose it may revise the initial request
for proposals by deleting, adding or
modifying any aspect of the initial project
indicators,

specifications,  performance

financing requirements or other
characteristics of the project, including the
main contractual terms of the Project
Agreements, and any criterion for
evaluating and comparing proposals and for
ascertaining the successful bidder, as well

as by adding characteristics or criteria.

4/ In the second stage of the proceedings,

the Directorate General shall invite
bidders to submit final proposals with
respect to a single set of project
specifications, performance indicators
or contractual terms in accordance with
Articles (24) to (34).

5/ The Directorate General shall prepare an

evaluation report and obtain the approval
of the Board prior to award and execution
of the Project Agreements in accordance
with Articles (29), (32) and (34).

CHAPTER SEVEN

COMPETITIVE DIALOGUE

37. Conditions _of use of Competitive

Dialogue
1/ The PPP Directorate General may

engage in competitive dialogue, upon
approval by the Board, for particularly
complex projects where the PPP
Directorate General considers that the

use of single stage or two-stage bidding
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procedure is not appropriate for the
award of the Public Private Partnership

Agreement.

2/ The PPP Directorate General shall run a
prequalification procedure in accordance
with Articles (20) to (23) to invite only
prequalified bidders to participate in the
competitive dialogue procedure.

38. Procedure for Competitive Dialogue

1/ The PPP Directorate General shall
establish a contract notice setting out its
needs and requirements, which it shall
that

define in notice and/or in a

descriptive document.

2/ The PPP Directorate General shall
invite prequalified bidders to participate
in a dialogue the aim of which shall be
to identify and define the means best

The

Directorate General may discuss all

suited to satisfying its needs.
aspects of the Project Agreements with
the prequalified bidders during this
dialogue.

3/ During the dialogue, the PPP Directorate

General shall ensure equality of
treatment among all bidders. In
particular, it shall not provide

information in a discriminatory manner
which may give some bidders an

advantage over others.

4/ The PPP Directorate General shall not
reveal to other bidders solutions proposed
or other confidential information

communicated by a bidder participating

in the dialogue without his agreement.

5/ The PPP Directorate General may provide

for the procedure to take place in
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6/

7/

8/

9/

successive stages in order to reduce the
number of solutions to be discussed during
the dialogue stage by applying the award
criteria in the contract notice or descriptive
The

descriptive document shall indicate that

document. contract notice or

recourse may be had to this option.

The PPP Directorate General shall
continue such dialogue until it can
identify the solution or solutions, if
necessary after comparing them, which

are capable of meeting its needs.

Having declared that the dialogue is
concluded and having so informed the
bidders, the PPPDirectorate General
shall ask them to submit their final
proposals on the basis of the solution or
solutions presented and specified during
the dialogue. These proposals shall
contain all the elements required and
necessary for the performance of the

project.

The proposals may be clarified, specified
and fine-tuned at the request of the PPP
Directorate General. However, such

clarification, specification, fine-tuning or

additional information may not involve
changes to the basic features of the
proposal or the call for proposals,
variations in which are likely to distort
competition or have a discriminatory

effect.

The PPP Directorate General shall
assess the proposals received on the
basis of the award criteria laid down in
the contract notice or descriptive
document and shall choose the most

economically advantageous proposal.
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10/ At the request of the PPP Directorate
General, the bidder identified as having
submitted the most economically
advantageous proposal may be asked to
clarify aspects of the proposal or
confirm commitments contained in the
proposal provided this does not have the
effect of modifying substantial aspects
of the proposal or the call for proposals
and does not risk distorting competition
or cause discrimination.

11/ The PPP Directorate General may
specify prices or payments to bidders

in the dialogue.

12/ The PPP Directorate General shall

prepare an evaluation report and
obtain the approval of the Board prior
to award and execution of the Project
with

Agreements in accordance

Articles (29), (32) and (34).

CHAPTER EIGHT

DIRECT NEGOTIATION

39. Conditions for use of Direct Negotiations

2/ The PPP Directorate General

engage in direct negotiation in respect

may

of a Public Private Partnership, upon
approval by the Board, only where the

following conditions are satisfied:

a) Where there is an urgent need in the
provision of the service and engaging

in the procedures set forth in Articles
(20) to (37) would be impractical,
provided that the circumstances giving
rise to the urgency where neither
foreseeable by the Contracting

Auathority nor the result of dilatory
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Pao@S L.6P va efPiNm- WA
Noo@8 L4 VAN AL C-1100- RT577L 17017
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b)

d)

€)

f)

conduct on its part;

Where the project is of short duration
and the anticipated initial investment
value does not exceed the amount to

be specified by directive.

Where

infrastructure

the project involves

projects related to

national defense or national security;

Where there is only one source
capable of providing the required
service, such as when the provision
of the service requires the use of
intellectual property, trade secrets or
other exclusive rights or assets owned
or possessed by a certain Person or
Persons;

When an  invitation to the
prequalification proceeding or a request
for proposals has been issued but no
for

applications qualification  or

proposals were submitted or all
proposals failed to meet the evaluation
criteria set forth in the request for
proposals and if, in the judgment of the
PPP Directorate General, issuing a new
invitation to the prequalification
proceedings and a new request for
proposals would be unlikely to result in
a project award within the required
time frame;

Where a Public Private Partnership
project, of limited value, length or
otherwise as specified by directive, is
ancillary andthe necessary complement
to a mining, industrial or other type of
investment and must be carried out by
the private sponsor of such mining,

industrial or other type of investment.

10266



%

bl 126 DM kC B PRET TE 7 EOT 99

Federal Negarit Gazette No. 28, 22M Feburary, 2018

............ = AICTT PP T LCCLC T LTAN -
2/ Except for Project Agreements negotiated
pursuant to sub article (1) of this Article, the
V) PFémlda ROVFDL U AOPLI° PPP Directorate General must publish a
FPPE  QANATT AP  PoUTA notice of its intention to commence
0L MEAEYT PNIel Pldmd, negotiations in  respect of Project
Agreements.
NAUT 0GR 1Rl 40. Procedures for Direct Negotiation
NANTRL  CoLPNEAT AT hATPE 1/ The PPP Directorate General may
(&) A0O(AZ) LdLh  ClTaovdrlT7 engage in negotiations with as many
Aao-1C L PILAT AVE Persons as the PPP Directorate General
Judges capable of carrying out the
project as circumstances permit. The
Q) TEENE AR C N PULEL AT PPP Directorate General may run a
P ov-l@- PRTAN T av )T avm’y prequalification procedure if it deems it
A0 A avavsp  Drlevablar appropriate.
am PULOAT hy: 2/The PPP Directorate General shall
TAEERE prepare a description of its needs and
A)TCENE  hh1C  ovhahdA  oL9° requirements, a draft of the Project
LU IC 1LON Pavwld-AT) T Agreements and establish evaluation
APCOT AP criteria against which proposals shall be
evaluated and ranked. This document
) WAk FROPCRE 0L shall be communicated to the bidder(s).
e UTETT ey AN 3/ The Directorate General shall be free to
AFR eren a0t FT 0Ly negotiate to all aspects of the project
Mtodr a2F 01T e end- including price and payment terms.
NG A TNEATT Polamd T OUT _ o
4/ During the negotiations, the PPP
AT PN RIAMNT TN .
Directorate General shall ensure the
P o DL e AT 00 equal treatment of all bidders. In
w) ppgraw 0PI g ypem, 0LI particular, they shall not provide

Pao@QL6° VANl aomfPEe P66 PCN
919 ALY PPLav-ANPT TN,
QaoAhF 0Ly PoonSLLe VA
LAaLLN ATRUY 0Ly Uy
Pao@8LLe VANT Pov@SLLe VA
Naomf ¢ - 03 o4.f P-ravAlrl:
walF P77 07100 OV AT Pawh
S Lol Brlt RN PP Lav NPT

information in a discriminatory manner
which may give some bidders an

advantage over others.

5/ The PPP Directorate General may provide
for the negotiated procedure to take place in
successive stages in order to reduce the
number of bidders to be negotiated by
applying the evaluation criteria. The
specifications  communicated to the
bidder(s) shall indicate whether recourse has
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8 LLENT6T Eré-t ANLAL 10 A hooy
PP Lav (1P T TUL01% A LNLE LTAA::
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Pavh S LLNTLT Lol PIT AT PRE P

been had to this option.

6/ The PPP Directorate General shall prepare
an evaluation report and obtain the
approval of the Board prior to award and
execution of the Project Agreements in
accordance with Articles 29, 32 and 34.

CHAPTER NINE
UNSOLICITED PROPOSALS

41. Admissibility of Unsolicited Proposals

The PPP Directorate General in consultation
with the Contracting Authority may review
and accept Unsolicited Proposals Provided
that such proposals do not related to the
project that has already received approval
by the Board for study or implementation as

a PPP project.

42/ Unsolicited Proposal

1/ Following receipt and preliminary

examination of an  Unsolicited
Proposal, the PPP Directorate General
shall make use reasonable efforts to
inform the proponent whether or not
to be

the project is considered

potentially in the public interest.

2/ If the project is considered to be
potentially in the public interest, the PPP
shall

proponent to submit as much information

Directorate General invite the
on the proposed project as is feasible to
allow the Directorate General to make a
proper evaluation of the proponent's
qualifications and the technical and
economic feasibility of the project and to
determine whether the project is likely to
be successfully implemented in the
manner proposed in terms acceptable to

the Directorate General.
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3/ In considering an Unsolicited Proposal, the
PPP Directorate General shall respect the
intellectual property, trade secrets or other
exclusive rights contained in, arising from

or referred to in the proposal.

43. Procedure for Unsolicited Proposal

1/ Following receipt of the documents provided
in Article 42(2) the PPP Directorate General
shall formally decide whether to accept or
reject the potential project derived from the
Unsolicited Proposal.

2/ If the Unsolicited Proposal is accepted
by the PPP Directorate General, the
Contracting Authority shall proceed to
prepare a feasibility study and submit it

to the Board prior to moving to tender.

3/ An Unsolicited Proposal shall be

awarded through a competitive

selection procedure in accordance with
Chapters 5 to 7 and may be awarded
through direct negotiations only if it
meets the requirements set forth in
Article 39.

4/ The proponent shall be invited to
participate in any competitive selection
procedure initiated in response to its
unsolicited  proposal.  The  PPP
Directorate General may decide to award
the proponent a bonus on its technical

and/or financial score during the
competitive selection procedure or
award the proponent a financial

compensation for studies undertaken by
the proponent should the proponent not
be awarded the project. The bonus point
scheme principle or the amount of the
financial compensation shall be agreed
upon acceptance of the proposal in
accordance with Sub-Article (1) of this
Article. The identity of the proponent,
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AdoVP AAPLNo- ao)pNd hANT:: the detailed allocation of bonus points or
the amount of the potential

compensation to the proponent shall be
indicated in the competitive selection

8 TCEENl: MHAP md?l) LTLPA 0N procedure documents.

AJ o} P SLLATET TelA
Phdi-Mod NP1 TEENE OERLh A%
NAhG?] 418 APl avP'r7 AG Pon)j
SLLNTeT oA APNA®- 1°LT00- U2 CHAPTER TEN

anJw? 7 0eg TEERE FEAML eoUH o TENT AND IMPLEMENTATION OF THE

PoLTN o7 hdooP'+7 (197710 avavCav(| pyBLIC PRIVATE PARTNERSHIP AGREEMENT
AT9TA APLNo- Nen AU ePlNm-7 44. Establishment of a Project Company
PTCENT VAN Po2ampn Tt e 1¢é avlB 1/ The PPP Directorate General shall

AT CPCA AP Po LTAN:: require that the successful bidder
establish a Project ~ Company

incorporated under the laws of the

P Pan i hALLITGT Ehed e 90T Federal Democratic Republic  of

PPlNa? CTYCERT VAN Awl9°C hOT S

P amicho7 @09 (107% C1Tmdio-7

PAOI°CADP 70L& PF7L “LATC AT AT

TeN Tl eATo 7 O oo
vigge  TA0C AA0E::

Ethiopia whose sole purpose shall be to
execute and implement the Public
Private Partnership Agreement and
other Project Agreements, if any.

2/ The Public Private Partnership
Agreement may:

i 160 740 P40 CTCERT VA0

a) establish requirements around the

[k P 1w _ _
09T share capital of the Project
&) Pawh B LentlT Tre-N MRTPO “1E(E) Company;
Pravptoy  AYe ksl 0aA (140 b) require approval of changes to by-
TN PPl CTEERT  PorPA laws and shareholders' agreement

NAEPT RAaPr @as admTl AANT:: and other related agreements of the

Project Company; and

g et ARATYT ePllo- eTCERT vA c) impose restrictions around the
looh S Lot et Red-N T PALTTT NTT transfer of ownership interests, such
lJ hawo-al: 14T CAPY 1T PGT as shares, in the Project Company,
0-rPPe QAONAM7 1. & ncs. including in accordance with sub-
ATLPAL P LPCAA:: article (3) of this Article.

i/ 0 Frafrt eelNm7 Teent vadl
Loy eNé. Ao WG4  Pelaovlma-  (IHY

3/ A Project Company may include a

Public Entity as a minority shareholder
APE WPoee & AN 7 &dn in the Project Company or its holding.
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4/

Except as otherwise provided in the

Project Agreement, any ownership
interests in the Project Company, such as
shares, the transfer of which would result
in a change of control of the Project
Company shall not be permitted without
the consent of the Contracting Authority.
The Project Agreement shall set forth the
conditions under which consent of the

Contracting Authority shall be given.

45. Duration of Public Private Partnership

The duration of the Public Private

Partnership shall be set forth in the Project

Agreements.

46. Price
1/The Private Party shall receive financial

2/

3/

compensation by way of:

a) compensation by or on behalf of the
Cotracting Auathority subject to
paragraph (b) of this Article;

b) tariffs or fees collected by the Private
Party from users or consumers of a

service provided to them; and/or

c) acombination of such compensation

and such charges or fees.

The Private Party shall have the right to
charge, receive or collect tariffs or fees
for the use of the facility or its services
in accordance with the terms and
conditions set forth in the Project
Agreements, which shall additionally
provide the methods and formulae for
the establishment and adjustment of
those tariffs or fees.

The cost of delivering a facility or

service shall be affordable and provide
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oL taT7 AL ST AN - Value for Money to the Contracting

Authority and end users while enablin
V) PTCERT NATeor Ao PUL0D HInortty Heers Wil ng

the Private Party to maintain its
PANNS? N A ooy

financial integrity, attract capital,

Q) IFCENT D07 em Pav-58L0 L7 operate efficiently and compensate a
CAARNALCT APyt AT AL Private Party for any assumed risk.
TapAd L, PP IET AL PULRLD 1AL

47. Government Support
o8P WISANT: ARG

1/ When duly justified and required on the

) MY ATPR 700 ATPR(F) basis of Value for Money and with the prior
L r1o-7 I C Preent approval of the Board, or the appropriate
nNN7em7 ANOST AS AA PAAN TP T authority if required, the Directorate
PP AGE @17 TINTANE AL General and/or the Ministry may provide

economic support and guarantees to ensure

1Al TV T ¢ - . .
sustainability,  implementation  and/or

i TPPE AANAMNT I'TCEHT 107 Pa- 0 P9° financial viability of the project.

P77 ANALST QAN (1761 2/ This economic support must be initially

NA7e @0 PATNSE ARAST 0ALT A7 identified in the request for proposals

eFAn documentation and must have been

recommended by the Board in
accordance with Article (9) and (18) of

8/ Moo 711G NN RICTT N1 o-0F
0AA U220~ ai-taopt WOPC: AROLT7
RIC T o9 ITCERT Q7P NP
N AONT 418 Mao- WG CCH AL
Ao~ Pe7.eah A PAAMLTTT PPYe
TNEeEa TN-HANG TH0C hovd oo 14T W THPPR
AANANT &P AT L1A:: Cav7INTT
PN RICTT N1 PCAANAMNE 4.2 L
AT COLTANTT U2 A 007 LTAA::

this Proclamation.

3/ The economic support may take any
reasonable form, including (but not

limited to):

a) Direct payments to the Private
Party as a substitute for, or in
addition to, tariffs or fees for the
use of the facility or its services.

GE. vt PN AICYTE PTSL0T P These may include availability

121 payments, cash subsidies, capital
a7 oG AN RICTT 01 L0 PN grants, minimum trafficking or
120 N TCLERE AT 0-AT LOATA:: revenue guarantees and minimum
off-take or capacity payments and
4% P2 purchase guarantees;

&/ A QAVNE N°7htam A7 e1HNIA
PPI° ALTY LTAA -

V) PILV  AIPR LEA T (0) £ b) Contributions in-kind, including
asset transfers and land usage rights;
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A8l S (FPPL  AANANT c) Payment  guarantees,  securities,

0 L9° (-TPPE: AANANT O9° PoLhd.A undertaking or binding letters of

1T70-0: comfort;

) AmPLPT 09 AT AYleTrT d) Guarantees for the performance of

obligations of the Contracting Authorit

MAWT NhEaT eSS nee: o g AUmery
under the Project Agreement.

QS LI

4/ The economic support to be granted in

d) ALY A7PR PTamdho- nee AT accordance with sub-article 3 of this

PRININT S EG NNI° G-+ Article shall be provided in the Project
€ e QaUAE Noo AP 0542 T AoomPbd® Agreement.
AT PULANTFo7  AIANNCET ATIVT 48. Ownership of Assets
nreent avreryt (Itovphto oow/l Without prejudice to relevant laws, the
J4G @LYI° NG eT PavT: CavdblA @ L.9° Project Agreement shall specify, as
a0 oo+ hdo:: PTCERE appropriate, which assets are or shall be

NPT NILI® (e e P65 @LI° public property and which assets are or

PN L AoAN?s P20 Fahe N8 P77 dan(
ALH LTAA::

shall be the private property of the Private
Party.

49. Acquisition of Rights related to the
Project Site

P/ Noeo1aA1e QGe-2F Aoomd9® o0L9°
NIANWCT ATITTT PoLmPPo eGP PIUA

NAVAET P46 AR oy enmAd: 1/ The Contracting Authority or other
NN a i) P70 TA: N7 Public Entity under the terms of the law
MFPamé. AT CLEL CULeNTA AT and the Public Private Partnership

P bNAm-7 02T “Ihhn PoLeNTA ool
AL TP e PATAIN T TP0L7
Pamd.A AP9e CITHN RS FPPE QANAMF Private Party or, as appropriate, shall
AT TmF 7o a“lheacr 1700 assist the Private Party in obtaining
Tav )y P PO e’y ool AANT::

Agreement shall make available to the

such rights related to the project site,

fugrad including title thereto, as may be
HGZL. havj2T 0oL £ IF necessary for the implementation of the

&/ 00E 7T R4S ATIHA Favm )Ty project.
P2 ATINTT T ANLAY (ool 0701 A0 2/ Any compulsory acquisition of land
- PaopIot R Qb oo lh that may be required for the
Seentet  Reen  0LPRGT LLOEG implementation of the project shall be
CTCENET  $MeYT  AG/0ey  P4LTH carried out in accordance with the

APEIEY ATV AOA AN QAU
PhADT) L6 ALRCHE KG 0. POTS
AOM: L&A

relevant law relating to expropriation.
3/ The Private Party may possess land and
use it for the purpose of the

(Y RFPR  aowli  Poellme £ I6 implementation of the project. The
restrictions in terms and tenure of land

)
~

Novwb LePe VAN aomPE P (1L o-OT
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Q) VN7 TIFANE AG ool Paomdby®
avolT AT NI°C N9LTT PoLRLY

a Py
4) Phe e PATS: PPOTS w1l 80
Pao (. P Q1L LI AONVSET T LA
Pav e L0180 AG
ao) PP L AANANT T CERT A9 r1T
P07 VL. PULLOYC AoV POTG
ao\nl=::
o/ MY HK7P&Z 700 ATPR T oowlq
Pl0me &6 (levQp (PP o0

avao i\ Al

oo 2\ VA A T\ 2
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Paw 3ot OAE ATEPT ARG RATILTILVH
AT%09° TR 0NET A QAU 00T

and bidding system shall not apply on

land that is covered under the project.

4/ The Private Party shall have the right to

property
developed under the project in order to

mortgage the immovable
obtain loans from financial institutions.

50. Operation of Infrastructure
1/ The Project Agreements shall set forth,

as appropriate, the extent of the Private

Party's obligations to ensure:

a) The modification of the service so as
to meet the demand for the service;

b) The continuity of the service;

c) The provision of the service under
essentially the same conditions for
all users; and

d) The non-discriminatory access of
other service providers to any public
infrastructure network operated by
the Private Party.

2/ The Private Party shall have the right to
issue and enforce rules governing the
use of the facility, subject to the
approval of the Contracting Authority
or any other authorized Public Entity.

51. Performance Guarantee

1/ The Project Agreements may specify
security to be provided by the Private
Party to guarantee the performance of
any of its obligations under the Project

Agreements.

2/ If such security is required, the Project

Agreements shall also set forth:

a. the requirements with respect to the

issuer and the nature, form, amount



1% bl 126 DM kC B PRET TE 7 EOT 99

Federal Negarit Gazette No. 28, 22M Feburary, 2018 10275

AT AT RTLYIE N1AR 1001 AT ::

8. TCEhE: h211i0t 0J IC e+2eHT oAt
NATI7T

5/ TPPE AANANT @ LI° AN PLho-

A PP R (R AT

N3 216 0N AICTT Qg9

aw/li AN WANE TEERET

AT704.09°  CULLNLANTT  PTCERT

N3G PRI ao(14777 RT4.01 aoCST
LTCUFPA::

g TCENATT ATIN4.09° PO PNLNTY vl
ANSE (T U3 Pove-0L -F0C
onSo7 LANT A20N WATo- 7041
@@L W W

£/ 298 QAU Povdcl: AALNS (o)
TECEN L7 ATIN4.09° A.mP9e0T
LAA:: hovdel 2CHTT hanP+9° IC
CLel AU CenndI OCYTT
Pogoop -l 1205 1T CER-: LRI OC QA
@l AL 14971 REVP 1971

o/ e aav-rk b ERerE Nec
AT Ll NIE OTCERE:

aaA0F+ OC  Pam-7 P07 PAPN
TERE TNt Qoo @0 oot LTAA :

9. PaowlA-ATYVE &P T7 0T L
SRMNEATT TN RTLTA eTCERT

Agegerl:  WIRLANLALYE  PA QAU

PTG TT VLI PT awHCHC AANT =

U) AAIANNE: PA@Y @A 71904
072007 FA aom’? PRIANNT RPCOTT
A“7AA N

A) CAIADNAT PO LY TATILINPE

and other principal terms and
conditions of the required security;

and

b. The amount and the details of the
ways the security is to be submitted
or forfeited as the case may be.

52. Security Interests
1/ Subject to any restriction that may be

contained in the Project Agreements, the
Private Party has the right to create
security interests over any of its assets,
rights or interests, including those relating
to the infrastructure project, as required to
secure any financing needed for the
project, including, in particular, the
following:

a) Security  over movable or
immovable property owned by the
Private Party or its interests in
project assets;

b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or

the service it provides.

2/ The shareholders of the Private Party
shall have the right to pledge or create
any other security interest in their
shares in the Private Party.

3/ No security under Sub-Article (1) of this
Article may be created over public
property or other property, assets or rights
needed for the provision of a Public
Service Activity where the creation of
such security is prohibited by the law.

53. Financial reporting and audit

1/ A Project Company shall keep proper
books of accounts and records in
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54.

55.

relation to the Project and shall be open
for scrutiny by the
Authority.

Contracting

2/ A Project Company shall submit the duly
audited financial accounts and any other
information as may reasonably be required
by the Contracting Authority within six
months after the end of each financial year.

Assignment of the Project Agreements

1/ Except as otherwise provided in Article
(52) and (57) of this Proclamation, the
rights and obligations of the Private Party
under the project agreements may not be
assigned to third parties without written

consent of the Contracting Authority.

2/ The Project Agreement shall set forth the
conditions under which the Contracting
Authority shall give its consent to an
assignment of the rights and obligations
of the Private Party under the Project
Agreement, including the acceptance by
the new Private Party of all obligations
there under and evidence of the new
Private Party's technical and financial
capability as necessary for providing the
service.

Compensation for Specific Changes in

Legislation
The Project Agreements may set forth the

extent to which the Private Party or the

Contracting  Authority is  entitled to
compensation in the event that the costs of the
Private Party's performance of its obligations
under the Project Agreements has substantially
increased or decreased, or that the value that the
Private Party receives for such performance has
substantially diminished or increased, as
compared with the costs and the value of
performance originally foreseen, as a result of

changes in legislation or regulations specifically
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services it provides.
56. Takeover of an Infrastructure Project
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(77%)

15 Xy TARY

by

the Contracting Authority

1/ Under the circumstances set forth in the

2/

Public Private Partnership Agreement, the
Contracting Authority has the right to
temporarily take over the operation of the
facility for the purpose of ensuring the
effective and uninterrupted delivery of
the service in the event of serious failure
by the Private Party to perform its
obligations and to rectify the breach
within a reasonable period of time after
having been

given notice by the

Contracting Authority to do so.

In the event that a Contracting
Authority elects to take over a project
under Sub-Avrticle (1) of this Article,
the Contracting Authority:

a) shall collect and pay any revenues
that are subject to lien to satisfy

any obligation;

b) may develop and operate the project,
impose user levies and comply with

any service contract existing; and

c) may solicit proposals, as appropriate,
for the construction, maintenance or

operation of the project.

57. Substitution of the Private Party

The Contracting Authority may agree with the

entities extending financing for an infrastructure

project and the Private Party to provide for the

substitution of the Private Party by a new entity

or

Person appointed to perform under the

existing Project Agreements upon serious

breach by the Private Party or other events that
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58.

59.

60.

61.

62.

could otherwise justify the termination of the

Project Agreements or similar circumstances.

Termination of the Project Agreements
The directive may prescribe events that

may cause the termination of the Project

Agreement.

Compensation upon Termination of the
Project Agreements

The Project Agreement shall stipulate how
compensation due to either party is
calculated in the event of termination of
the Project Agreement, and where
appropriate, for compensation for the fair
value of works performed under the
Project Agreement, costs incurred or losses
sustained by either party, including, as

appropriate, lost profits.

Governing Law
The Project Agreements are governed by

the laws of the Federal Democratic
Republic of Ethiopia.

Disputes between the Contracting
Authority and the Private Party

1/ Any disputes between the Contracting
Authority and the Private Party shall be
settled through the dispute settlement
mechanism agreed by the parties in the

Project Agreement.

2/ Notwithstanding any contrary provision

in any existing law, the Project

Agreements may provide for settlement
of disputes through arbitration or any
other forms of alternative dispute
resolution mechanism.

Disputes involving Customers or _Users
of the Infrastructure
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63.

64.

65.

Where the Private Party provide services to
the public or operates Infrastructure Facilities
accessible to the public, the Contracting
Authority may require the Private Party to
establish simplified and efficient mechanism
for handling claims submitted by its
customers or users of the Infrastructure

Facility.

Other Disputes
1/ The Private Party and its shareholders

shall be free to choose the appropriate
mechanism for settling disputes among
themselves.

2/ The Private Party shall be free to agree
on the appropriate mechanism for
settling disputes between itself and its
lenders, contractors, suppliers and other

business partners.

CHAPTER ELEVEN

MISCELLANEOUS PROVISIONS
Complaints
The complaints and review mechanism

provided under the Ethiopian Federal

Government  Procurement and Property
Administration Proclamation, as they may be
amended or replaced, shall be applicable
mutatis mutandis to this Proclamation.
Directives issued in accordance with this
Proclamation may provide for an adaptation
of these articles as to apply to Public Private

Partnership projects.

Power to issue Regulation and Directives

1/ The Council of Ministers may issue
regulation for the implementation of

this Proclamation.

2/The Ministry shall issue directives
enabling the realization of the objectives
of this Proclamation and for the proper
implementation of the directives issued in
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accordance with sub article 1 of this

Atrticle.
30. TCERE: A°rt IR 4m 2.1 QA“Lhé.A vy

66. Repealed and Non-Applicable Laws

eTCeenl: At 0olkir0 T 1l her 1/ Except for specific provisions referred to in
Ahdam- 9710 o177 09°7 ovAh  ovh this Proclamation, the provisions of the
ATSANT CTCERNT Q99 rl: avdAhl Al Ethiopian Federal Government Procurement
ANLAL O LILY® D91k T CERT Agegoy: and Property Administrat ion Proclamation,

WAL Alhe NPT GTUP PPT P as may be amended, are inapplicable to

eathéa +¢6 0% OFPPL o15T Aom
6.2 0L9° hUd-l: NA78 017 AL ARL(G
W12 A78ANLALTEY £ HCE (h7y
A7 POLNLANTT V53 AT T LA :

Public Private Partnership projects.

2/ No law, regulation, directive or practices
inconsistent with this Proclamation
shall have effect with respect to matters

2 Vir a2 provided for in this Proclamation.

Preenl: 09T OAACKEe doféAP
LI°N0 PP S TAARN W LA ::

67. Transitory Provisions

This Proclamation shall not apply to

5. (PP2 QAANAMT RS (1922 QAU+ avhhA existing public private partnership projects
14°2L.mC hA o700+ where contracts have already been
5 @9 (FPPL  QADANIS (194 concluded or are under negotiation.
Qau-l: oo 9294 PAowNOT: 68. Effective Date
T PP Nreent: AgeIvy rYa This Proclamation shall enter into force on the

date of its publication in the Federal Negarit
Ao Pl oG 1L, el P g

o ch U7 Al

Gazette.

. Done at Addis Ababa, this 22" day of February,2018.
€ 0ne- AL aa- 1T O EFPen PRI

MGCP eTCERE Yt Adaw 04T MULATU TESHOME (DR.)
A 2 g ofp o, F S
VAN @RI NADEeAr CUAT aw®F NG | or o DENT OF THE FEDERAL DEMOCRATIC
W44l A 00T LTAA:: REPUBLIC OF ETHIOPIA
xe LINET72 o LI° Paow io-0\ YT

Tm PP 7 erlomd T Adov 00t
A QAU ATNLAON AIAINT PoLAP
OLI° AnHA PULPCOH  Paow AT
Ao 3 CT7 00108 C s APPR
AAAADNT PN QAU h&INFT A“2PCa-
PLIPT  PANG  o-mIT T PPl
TMNGIE NE AWTLATNC AmeP LTAA::
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