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Proclamation No. 1076/2018
A PROCLAMATION TO PROVIDE FOR THE

PUBLIC PRIVATE PARTNERSHIP

WHEREAS, the participation of the private
sector is recognized an essential strategy to realize
the country’s development objectives, including the
infrastructure system

WHEREAS, it is desirable to establish a
favorable legislative framework to promote and
facilitate the implementation of privately financed
infrastructure projects by enhancing transparency,

fairness and long-term sustainability;

WHEREAS, it has become necessary to

further develop the general principles of
transparency, economy and fairness in the award of
contracts by public entities through  the
establishment of specific procedures for the award

of infrastructure projects;

NOW, THEREY¥ORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby

proclaimed as follows:

VI m 7o g, RIS
Negarit G. P.O,Box 80001
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hed A1% CHAPTER ONE -
mPAA GENERAL
B. hPC Con 1. Short Title

LY APE “Pav it AG PIN AICYT KPR
+PC BACE/EAT” 1NN AP LTAA:
€ +Ccam

PP AN AN RO POLeAma HALY
O¢C MY APE o1

&/°0CL" TINT Y APE oowl} poyddee
0ce Y1

& “FPPL AADAMT” 770 WA MAU-GT OC
POt WG CIN AICTE  OPPPYE
ATILLD P60 ROOYY oo gD pml P (LT
PaVFY et PACTT LCEF Yard

L/ “"eaowleb-A"VF A-D-C” CINT (PP
Vi -ENPPE CHA RIADNT L1

LULeNS o NP vAOT PATO-
Ao J-CF AS ACHET ST
o/ “MLNEC” w29 “IRATCY TINF

ATRATNANPE PTG ADS T FAANC
TUUOEC 0L TLLONTC Y]

E/ 00" TN PLLTC o @fs (n
PAGTT BT PFAmar AIA YarI

Z/ vran Qautr” TN h 1 PPe NANAMY

JIC PP RS AN RICTTE AP
eOLeRET 01 1ar]

Z/eTCERT A&PEYT” TN (PP
AANADNY AT O9A  OAVNF  avhh
ATCENRL: 9477 P9LLL7T Pyt NG

PN hICTE APPUTS AN AP
STarl

This Proclamation may be cited as “Public Private

Partnership Proclamation No. 1076/2018".

2. Definitions

In this Proclamation unless the context requires

otherwise:

1. "Board" means the board established

pursuant to this Proclamation.

2. "Contracting Authority” means a Public
Body or a Public Enterprise which intends
to enter into a Public Private Partnership

Agreement with a Private Party.

"Infrastructure

LI

Facility” means any
physical facility and systems that directly
or indirectly provide Public Service !

Activity.

4. "Ministry" or "Minister” the

Ministry or Minister of Finance and

means

Economic Cooperation, respectively.

5. “Person” means any natural or Jjuridical

person.
6. "Private Party” means a party that enters
into a Public Private Partnership
Agreement with a Contracting Authority. \
7.

"Project Agreement” means the Public !

Private Partnership Agreement and other

agreements entered into between the

Contracting Authority or another Public

Entity and the Private Party for the purpose
of the project.
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8.

11.

"Project Company" means the legal entity
incorporated under the laws of the Federal
Democratic Republic of Ethiopia by the
successful bidder whose sole purpose shall
be to execute and implement the Public
Private Partnership Agreement and other

Project Agreements, if any.

"public Body” means any organ of the

Federal Government, which is wholly
financed by the Federal Government
budget.

"public Enterprise” means an enterprise
fully owned by the Federal Government
and defined under the relevant laws of the

Federal Democratic Republic of Ethiopia.

"Public Entity” means a Public Body or a

Public Enterprise.

_ wpublic Private Partnership” or "pppP*

means a long-term agreement between a
Contracting Authority and a Private Party

under which a Private Party:

a) undertakes to perform a Public Service

Activity that would otherwise be
carried out by the Contracting
Authority;

b) receives a benefit by way of :

(1) compensation by or on behalf of
the Contracting Authority;

(2) tariffs or fees collected by the
Private Party from users or
consumers of a service; and
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) AT et oL e (3) a combination of such compensation
(nyee.1 and such charges or fees.

N ATCERTF APy Faow b Y daar c) is generally liable for risks arising from
ATPAPA @EI° Nao ook LT the performance of the activity or use of
haomdbg™  9C A1eel o947 the state property in accordance with
DALY oL (VT s the terms of the Project Agreements.

IT/ “eawypds WG e AICYE DP9y 13. "Public Private Partnership Agreement”
TINT Rav o RGP RICTES Pard means a contract concluded between the
POTG PRI PR pavend n-repe Contracting Authority and a Private Party
NANANT  2G  9A  Qa00-E ahhA setting forth the terms and conditions of
PULRLT v\ oI the Public Private Partnership.

19/ e Aaaaer AMNCT TN Al 14. "Public Service Activity” mcans any activity
TEP ANLATL (1ovP RS (198 NCE OF the government has decided to perform for
NPT ANG AIRTETA Pdavy)) the reason that it has de'emcd it to be
Naows. P ey (Lo i) P RG necessary in the general interest of the public
TGy 10 YT and considercd that private initjative was

inadequate for carrying it out.

L&/ “Paniy pl) AG P20 hICyF 15. "Public Private Partnership Directorate
ARLNTLT  Ehen” oLy “Pov) General” or "PPP Directorate General”
SRRt ELen” AT My APE means the unit established within the
O L POLRLE sl ACLLN T4 PO Ministry pursuant to this Proclamation;
774 hain ot

T “PhAN @300 0" TN RTCA e I6. “Regional States” means any region
bR LAP  BPNLOALP  LEANAN M- referred to in  Article 47(1) of the
ay el WRPR HE(B) PG Constitution of the Federal Democratic
CRAA a3 mad A ALY APE Republic of Ethiopia and includes the
REART® CAEO ARG PLEAP Ny Addis  Ababa and Dire Dawa ity
ANFALCTII LI LAT administraions;

I/ 06D A0 ePL0 CYCERT paq” 17. "Unsolicited Proposal” means any proposal
TINT Al REC - undertaking a Public Private Partnership
Novah  BLLNTLT  Eren  ALmPd project that is not submitted in response to
WL ALINU PaIImT AT PIA a request or solicitation issued by the
AICHT TEERT (ed AT ehed Contracting Authority within the context of
DAl v a competitive selection procedure.

-
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04 0L vy
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18. "Value for Money" means tha; the
undertaking of a Public Service Activity of
the Contracting Authority by a Private
Party under a Public Private Partnership
results in a net benefit accruing to that
Contracting Authority or consumer defined
in terms of cost, price, quality, quantity,
timeliness of implementation and other
factors which influence the determination
of the best economic value compared to
other options of delivering this Public
Service Activity or use of government

property.

19. any expression in the masculine gendsir

. .. Ve
includes the feminine. .

,’/;,’

. Objective A

This Public Private Partnership Scheme shall

have the following objectives: /'

1/ to create a favorabfe framework for
promoting and / facilitating the
implementation _of privately financed

projects to support Ethiopian economic

growth; 7
2/ 1o enhanice transparency, fairness, Value for
Money,  efficiency

and long-term

sustainability;

3/ w0 improve quality of Public Service

Activity; and

4/ to maintain macroeconomic stability by

reducing growth in public debt.
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1/ This Proclamation shall apply to Public
Private Partnership projects of Public

Bodies and Public Enterprises;

2/ The following activities are expressly
| excluded from this Proclamation:
a) oil. mines, minerals, rights of air
space; and
b) Privatization or divestiture of public

infrastructure or public enterprises.

5. Forms of Public_Private Partnerships

1/ Public private partnerships may involve
any ‘of the tollowing activities or any
combination thereof:

a) The design, construction, financing,
maintenance or operation of new

Infrastructure Facilities.

b) The rehabilitation, modernization,
financing, expansion, maintenance or
operation of existing Infrastructure

Facilities; and/or

¢) The administration, management,

operation or maintenance pertaining

to new or existing Infrastructure
Facilities.

2/ The Contracting Authority shall select

the form of contract which reflects the

desired

allocation of

risks  and

responsibilities for each agreement.

6. Contracting Authority

1/ The Contracting Authority for a Public
Private Partnership shall be the Public
Entity legally mandated to be
responsible for the infrastructure !
to be delivered by way of the Public
Private Partnership. ‘
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Ei AOL PHPRo Aok RS POIN AICTT 2. In the event that a Public Private
TCERT  P7LaopAhdTar  Povwlt-A%TT Partnership project involves
AQFCTF AT/0LT° MIATINCET WAL (AL R infrastructures and/or services which

Wy  Poo)b PR SALYE  ~C are the responsibility of more than one

P ToL®k NPT L by LCEHT
aehhih 0CE -FARt e+i0e? TCERF
ATINLAT®  C0AM  AT0ANYT  Ado- AN
PULLTVINYD PamIo pot 1 RI® LOOG A

%, ooyt AT 028 WIOCHY 2.2 L Poohmdt 7. Authorization to grant rights for Public
Private Partnerships

Public Entity, the Board shall among
Public entities select the appropriate
Contracting Authority for this specific

project.

Vad N
TPPE AADAMT (FRRoo(F W 0PALYE: Rights to use or operate publicly owned
»C NIRPY CHREMTT Pavyd it ';-()&.;,- , Infrastructure  Facilities and/or provide

PUT POl b-A%YTT  horI N Poemb T - Public Service Activities may be granted by

oL Prd- TTHLL eqIt? AS/wLd
Pavy ot KIANCT 0T PTG o)
T, MY APE oowlt AA QAUNT
aAm T LTAA=: ‘

the Contracting Authority which by its
establishing legislation is responsible for
such activities, to a Private Party in

accordance with this law.

he AF CHAPTER TWO
§ P03 o S 98 AICHE AFRLE ADMINISTRATION OF PUBLIC PRIVATE
] y PARTNERSHIPS
X, Pou3 ot AT PIA AICHT 0GR 8. Public Private Partnership Board
Bty NF eRNAISTY  AMAT een 1/ It is hereby established the Public Private
a3 NG PN AICHT DCL (MY APE Partnership Board which shall consist of:
+RETAAL

V) P11 XS ADSOL FAC “LNECT NSNSy RSP Rt and

Economic Cooperation;

Q) PAAPEE Nho-P Nhi b) The National Bank of Ethiopia;

h) P-YT Go0TS AARTCN “LLNECT -¢) The Ministry of Water, Irrigation and
Electricity;

o) P &INTCF TLANECT d) The Ministry of Transport;

wy ot PATE BCELT TLLNECT e) The Ministry of Public Enterprises;

d). PRSP TAD LT f) The National Planning Commission;

. The Mini
() PLREA AS  ACAHE ARG RAPT )i her=SMiniEti-Syati-yhederal fyand

Lintl

Pastoralist Affairs:
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LOLTINT

w) Ataf  TCERFT f2ha og?  AA
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Z) Mookt AT 14 hacyy AJd.
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pAhLgar} Mml) o LCRC ot
PO AL /

Ay My APE K& FL ovwlt o8y
pavye ok £ 06 AG PATS TR
("Le=nht PorAx YAl SECAAs '

h) Two members from the private sector
appointed by the Minister.
2/ The Minister of Finance and Economic

Cooperation shall chair the Board.

3/ The PPP Directorate General shall act as

secretariat to the Board.

9, Responsibilities of the Board

have the following

1/ The Board shall
responsibilities:
_a) approve "the PPP project structure
(including any feasibility study related
thereto) prior to the commencement of

the tendering process;

b) approve significant changes to the risk
allocation or expected cash flow from
that envisioned under the initial
structure pursuant to changes during
the tendering process or prior to
signing;

é) approve any significant amendment to

a Project Agreement;
d) identify the appropriate Contracting
Authority when required for specific
projects; .
recommend specific tax or other
incentives for a particular project to

the relevant authority;

f) approve the tender or negotiation
results carried out to select the private
" sector which can participate in the

Public Private Partnership;

¢

g) Recommend govemment support
requested  in  accordance  with
Atticle 47.
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B/ LS (e B LANFLT Bhén o0 P (L
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18, PRLLNT & Bhe-te 3077
CH L LT ol End 9477 Lo LU
RICHT (LY APE CNLI0F 2C%T el ae

AILLOP (19841 CRILATY CATT 0

Y PTG A

2/The Board shall haye the power to prohibit
a Contracting Authority from issuing any
solicitation document and/or tormalizing
any agreement for any Public Private
Partnership  project which does not
demonstrate Value for Money or meet
minimum standards set forth by the PPP
Directorate General.

3/ The Board shall have the power 1o
instruct a Public Body or a Public
Enterprise to carry out a project as a
Public Private Partnership project. Such
Public Body or a Public Enterprise shall

comply with the instruction of the Board.

4/ The Board may consider delegating its
responsibilities to the Ministry or the PPP

Unit as it may consider appropriate.

5/ The Board shall meet quarterly, or more
frequently as necessary, to carry out ifs

responsibilities.
6/The Board shall issue a guideline
prescribing its working procedures.

10. PPP Directerate General

1/ A PPP Directorate General is hereby
established within the Ministry.

2/ The Ministry shall be responsible to
adequately staff the PPP Directorate
General and for ensuring that there is an
incentive mechanism to employees of

the Directorate General.

11. Objectives of the Directorate General

The Directorate General shall have the
objectives of achieving the country’s
development objectives by ensuring that
public private partnerships are carried out

as per the provisions of this Practamation.
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12. Duties _and Responsibilities of the
Directorate General

The PPP Directorate General shall have the

following responsibilities:

1/ promote the participation of the private
sector in the financing. construction,
maintenance and operation of Public
Service Activities;

2/ provide technical assistance and support
to the Board, the Ministry and the
contracting authorities on all matters
relating to Public Private Partnerships;

3/ make recommendations regarding the

Public  Private  Partnership legal,
regulatory, institutional and policy
framework:

4/ develop and implement guidance,
mandatory or otherwise, related to
project  preparation,  procurement
procedures,  preparation of  bid

documents and Project Agreements or
other topics as may be necessary to
support the implementation of Public
Private Partnerships in accordance with

this Proclamation;

5/ conceptualize, identify and categorize

projects  for purposes of this
Proclamation;

6

~

review and issue opinions regarding the
viability of proposed projects and make
recommendations to the Board, the

Ministry and contracting authorities;

7/ disseminate  information  regarding

projects contemplated as potential

Public Private Partnerships;

8/ select private sector candidates that may
participate in public private partnerships
in accordance with the procedures
provided in this Proclamation and submit
its recommendations to the Board;
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9/ monitor and evaluate the progress of
implementation  of  Public
Partnerships;

Private

10/ at certain intervals, determined by the
Board provide information to the public
on the implementation of public private
partnership projects.

11/ coordinate activities relating to Public
Private Partnerships.

12/ Carry cut activities delegated to it by

" the Board:

CHAPTER THREE

DUTIES AND RESPONSBLTIES OF
CONTRACTING AUTHORITIES

13. Contracting Authority

1/ Subject to other provisions of this

Proclamation, the Contracting
Authority shall have overail

_ responsibility for the initiation,
development, procurement, signing of
agreements and implementation of
Public Private Partnership projects it

administers,

)

In addition to those specified in the
directive, the Contracting Authority
shall

have the following detailed

responsibilities:

a) Execute preparatory activities for a

potential project, including all
relevant feasibility and options
studies, financial models, Value for
Money analysis and other studies
necessary to structure a technically

and financially viable project;

b) Submit proposed projects to the
Ministry and the Board as provided

in this Proclamation;
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¢) Establish a technically qualifieq
project management team to oversee
the transaction process;

d) Sign public private partnership

agreements referred to it by the PPP

Directorate General;

e} Provide information, as reasonably
requested, by the Ministry, the Board

and the PPP Directorate General:

f)  Unless otherwise stipulated jn the
Project Agreements, supervise the
Private Party and ensure its strict
compliance with the terms of the
Project Agreements.

14. Project Management Team within the

Contracting Authority

1/ A Contracting Authority that intends to
enter into a Public Private Partnership
shall establish a project management
team dedicated to a particular project
which shall consist of such financial,
technical and legal personnel as that
Contracting Authority shall consider

necessary for the performance of jts

functions. The project management

team shall include a member of the PPP
Directorate General.
2/ The project Management team shail, on

behalf of the Contracting Authority:

a) " prepare and appraise the Public
Private Partnership project to
ensure its, legal, regulatory, social,
financial, economic and

commercial viability;

b) prepare the ‘project in accordance

with  guidelines and  standard
documents issued by the PPP

Directorate General;

e
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¢) ensure that the Private Party
comply with the provisions of this
Proclamation;

d) monitor the implementation of the
Public Private Partnership Agreement
entered into with the Contracting
Authority;

€) liaise with all key stakeholders
during the project cycle;

f) oversee the management of a project
in accordance with the Project
Agreements entered into by the
Contracting Authority;

g) submit to the PPP Directorate
General, annual or such other period
reports requested by the PPP
Directorate General on the Project
Agreements entered into by the

Contracting Authority;

h)maintain  a  rtecord  of  all
documentation  and agreements
entered into by the Contracting
Authority relating to  the Public
Private Partnership project;

i)} ensure that the transfer of assets at the
expiry or early termination of a Public
Private Partnership Agreement is
consistent with the terms and
conditions of such agreement, where
this agreement involves a transfer of
assets; and

j) carry out such other functions as
may be assigned to it by the
Contracting Authority,

3/ In perfonﬁing its functions under sub-
article (2) of this Article, a project

management team shall:
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a)
and guidelines issued by the PPpP
Directorate General;

b) Submit such information as shal}

be required by the PPP Directorate

General or other Directorates of the
Ministry.

CUAPTER FOUR
PUBLIC PRIVATE PARTNERSHIP PROJECT

DEVELOPMENT AND APPROVAL PROCESS

15. Project identification

I/The identification of potential Public
Private Partnership projects shall be
the Contracting

carried out by

Authority, a Public Entity or the PPP

Directorate General.

2/ A Contracting Authority which intends
to implement a project through a Public
Private Partnership shall be responsible
for conceptualizing and administering -

the contract of the project.

3/ In conceptualizing, identifying and

prioritizing  potential projects, a

Contracting Authority shall consider
the strategic and operational benefits
of entering into a Public Private

Partnership compared  to  the

development of the facility or the

provision of the service by the

Contracting Authority itself.

16. Prelminiary Approval of the Board

Where a Contracting Authority considers it
appropriate to potentially implement a project
through a Pyblic Private Partnership, i s.hull
submit an application 0 the Ministry for
approval  belore undertaking  an ir1:dcplh
analysis of (he project under a Publie Private
Partnership scheme,
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17. Feasibility Study
1/ Upon approval by the Ministry, the

Contracting Authority shall undertake a
feasibility study of the project for the
purpose of:

a) determining the viability of the

project; and '

b) ensuring that a Public Private

Partnership approach is the most

economically advantageous to the
Contracting Authority.

2/ In undertaking a feasibility study under

Sub-Article (1) of this Article. a

Contracting Authority shall consider:

a) the technical requirement of the
project;

b) the legal requirement to be met by
the parties to the project;
¢) the social, economic and environmental

impact of the project;

d) the Value for Money of the project
compared to other procurement
method;

¢/ the affordability of the project by
the Contracting Authority and/or
end-users;

f/ the sustainability of the project for

both parties; -

g/ the institutional capacity of the
Contracting Authority to prepare,

tender, implement and monitor the
project.

3/ Taking into account the analysis carried
out pursuant to sub-article (2) of this
Article, the feasibility study shall
describe the proposed structure for the

project including:



TR

Tnwey

AREA N DL o v BE pher ) TE ey Had gy

. ol o B
Federal Neparit Gazette No. 28022 Febmarny, 2018

Rl N W PR T AT goLen |

NN N DG P pue g, IS et
A) PP AANADT WG pan GADIE
MPLCHFm- eopeCrEmy  Sagy -
PULLOAP W 097 400002
h) A0&AY e 0y g, Pam'ye) g1y

R BT Lg%

IZ, gpce- AATIZ 2P

A7 LPPE QAAAa MY AP Ziipx T%
SUELL PUIE DS PhPogpye o AN Y
AT AYLLOES CPCan

B/ 0C8.  povryy . AT PN hIChy

Seanret Cron vy escan Lo

DI PPy TCLEY Cosdgmi e nes.

TYET (a0 9001 abt  NAdSY
ANESLCT PTG TEE ALY ea
A0 eAwm- PLINES  Prvee haia

LROIDT 191 9o o «N10r
PUATCOT A porugarss -3y iy
TN IC peLmayge goypy.s 7P
LA W) IV

EDCS TCENE 08 w12 Arsa0
DAL ks ardd  LoIN-19A¢ (12
TTVE PTIA- lowsrmie 06 (an
hICrt SEehtet Exen woeg
CEPPE OADNTT  RF48NLe pom
LAz o

9 TCEWE PO 096 mpge Pog
POLONEN D lPY 0VCS- hhdel oo o0
PAET AL oo lar A LA

&/ VB PULEN -} ChPey
aPNECF PO ot 2 AT
Favnayy  po pey enps oYy

WM OCE- w8 il 12 AL
AGPG P L AN

N . A""‘"’—h.,__.

a) project capital and operating Costs
under various scenarios:

b) proposed responsibilities and risks

assumed by each the Comracting

Authority and the Private Party;

¢) proposed government participation

and support, if any.

18. Approval of the Bourd

I/ The Contracting Authority shall submit
- the feasibility study prepared  under

Article 17 to the Board and the Ministry,

2/ The Board shall review the feasibility
study with the support of the PPp
Directorate General. The Board shall ip
its review take into account the

assessment of the departments of the

debt

management and guarantees and take a

'Ministry responsible  for

decision that

complies  with thig

assessment.

3/ The Board may - require additional
studies be carried out cither by the PPP -
Directorate Genera} or the Contracting
Authority  prior to  issuing a
determination as tq whether the project

is authorized to proceed to tender.

4/ lf'speciﬁc incentives or government
Support is required, the Board shall
with its suggestion submit the matter to
the appropriate authority,

5/ If the Board is satisfied that the project

meets the

desired expectations of

viability and Value for Money, the
Board may authorize to proceed to

~ tender the project,

ige loyg,
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SELECTION OF PRIVATE PARTY

19. Procurement Through Open Bidding
Process

1/ Except as otherwise provided for under
this Proclamation, all projects shall be
procured through an open bidding

process with prequalification.

2/ In procuring and awarding a Public
Private Partnership Agrecment to a
Private Party, the Directorate General
shall be guided by the principles of
transparency, free and fair competition

and equal opportunity.

20. Prequalification
1/ Upon approval of the Board pursuant to
Article (18) the Directorate General

shall

proceedings with a view to identifying

engage in  prequalification
bidders that are suitably qualified to

successfully implement the project.

2/ The Directorate General shall issue a

notice of request for qualifications:

a) in a widely circulated publication
bidders to

prequalification

inviting  potential
participate in a
proceeding ;

b) in addition to publication in a
newspaper the content of which is to
be determined in a directive, may
send the request for qualifications to
potential bidders identified by the
Directorate General,

3/ The concents of such request shall be

detetrmined by directive.
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‘7 21. Prequalification criteria

1/ In order to qualify for the pre-selection

proceedings, interested bidders must
meet objectively justifiable criteria that
General . considers

the

the Directorate

appropwriate in particular
proceedings of the project, as stated in
the request for qualifications.

minimum

the PpPp

2/ In - determining  the

prequalification  criteria,
Directorate Generel shall enuser that

prequalified bidders demonstrate:

a) Sufficient  financial capacity to

undertake the project.through

evidence of net worth or other

appropatiate measure ; and

b) Sufficient technical capacity to
undertake  the project,  through
evidence  previous appropriate
experience.
3/The details of the- minimumy
prequalification  criteria shall be
further prescribed by the relevant
directive.
22_ Participation of cohsorﬁa_
1/ The Directorate General, when first

inviting the participation of bidders in
the prequalification proceedings, shall

allow them to form bidding consortia.

The information required in the

Trequest  for  qualifications from

members of bidding consortia shall
relate to the consortium as 3 whole as
well as to its individua] participants.

Unless stated in the request for

Qualifications, each member of a

consortium  may participaie, either

'3
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directly or indirectly, in only one

consortium at the same time. A
violation of this rule shall cause the
disqualification of the consortium and

of the individual members.

3/ When considering the qualifications of

_qualifications

bidding consortia, the PPP Directorate
General shall consider the capabilities
of each of the consortium members and
combined

whether the

of

assess
the consortium
members are adequate to meet the

needs of all phases of the project.

.
23. Decision on prequalification

1/ The PPP Directorate General shall:

a) make a decision with respect to the
qualifications of each bidder that has
for

submitted an  application

prequalification.
b) shall apply only the criteria set forth

in the request for qualifications.

c) Invite all prequalified bidders to
submit their bids.

2/ Notwithstanding Sub-Article (1) of this

Article, the PPP Directorate General
may, provided that it has made an
appropriate statement in the request for
qualifications to that effect, reserve the
right to request

proposals  upon

completion of the prequalification

© proceedings only from a limited

3/

number of bidders that best meet the
prequalification criteria,

For the purpose of Sub-Article (2} of
this Article, the Directorate General

shall rate the bidders that meet the
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prequaliflcation criteria on ﬁm;?
the criteria applied 1o assess theis
qualifications and draw up the list o
bidders that will be invited to submit
proposals upon completion of the

prequalification proceedings.

4/ In drawing up the list, the Directorate
General shall apply only the manner of
rating that is set forth in the request for

qualifications.

24. Request for Proposals

I/ The PPP Directorate General shall
prepare a request for proposals for the
purpose of inviting bidders to submit

proposals.

2/ The details of the request for proposals
shall include at least the following

information:

a) General information related to the

project  necessary  for the

preparation and submission of a

proposal;
b) specifications of the project
including  the technical and

financial conditions that should be
met by a bidder;

¢) specifications of the final product,

level of services, performance

indicators other

and  such

requirements as the Directorate
General and relevant regulatory
bodies shall consider necessary
including the safety, security and.
environment preservation require

ments to be met by a bidder:
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26.

d) the contractual terms of the Project
Agreements proposed by the PPP
Directorate General;

e) the criteria and method 1o be used ir)

evaluating a proposal;

f) the value of the bid security required
to be submitted by a bidder; and

g) the manner and the deadline for
submitting proposals.

3/ The directive may prescribe additional

the

requirements  of request  for

proposals.

. Bid securities

1/ The request for proposals shall set forth
the requirements with respect to the
issuer and the nature, form, amount and
other principal terms and conditions of
the required bid security.

2/ The amount and the details of the ways a
bid security is to be submitted or
forfeited as the case may be and other
related matters shall be prescribed by
directive.

Meetings. clarifications and modifications

The PPP Directorate General:

1/ may hold one-on-one or group meetings
with prequalified bidders to provide
information on the project, respond to

their enquiries and recejve comments
from the bidders. ‘

2/ Shall communicate in writing to all

bidders any information provided to a
bidder.



L R}

: J Febmary. 2018 .
Federal Negant Gazene No. 28, 22 Febwary, 201

) eream- 3 gr8m

10w P ar

L£ag
UIAPEE N BT B
YCERT APl W3PRT- AL 10T e

WA R

CNERAMOT AL LT AN
Bf P Lam-10) B wy
& B P

AN GG CI D A
Ly B | VA S R Y [ X

Rk L % P

N"LFCOAT hheeepi
PLORDY-

QTSR P
AT CACT PeLIY
wey P L) o)
g

mwe,m

YA
L P A g
NP1}
TARD Al by i‘rm(al-‘if‘é_(' N0 avmp ey P

Ay N PP eh

NIRNT  Aemem(ong; e NIENINN
AHAN AN

B OSTod™ Wy Nrbx (5)  avwgl)
PUURET 1A pamemnt gne-

PALLCNNT PU 120 hem e b T
N4 ORDG APAI® Fer g XF e
LYCN DA

e
|

. PR 2P UAN DATI P LA
NYCEND pode aoon, gl PYLENY I g

Tl CENING PELSILeN tavps g
AT RUIRL ML PO AP
larw b Lee YN aonpde e AL,
%o Ah-1an- oo ll CERLIT P4 L5 0N
PaPOSLLL VNS -0 00 130 00 27 N9
2)PLA LG GO A

»>

>
=

. Par @A R4 e UAOTF DA argeqge

B/ Mm@ 8240 YA aonPd: Car A4 (10,4 Ue)-
havrooalrl NPC pooa) S eohtad
Rrdd BRIAN 048573 Wt eanddans
PNLCT CULLTIA U AONAL I L2
Pt LT POy a0R R KOOI AT

€ v ih S RLNTLT Endn NeI8I8.
a9} LA hoyr
ANLTE TS ONLCT 897, UL Py PA)

a0 L.l

Y

27.

28,

3

4/

5/

6/

may invile prequalified bidders to
provide comments on the request for
proposals including on the terms of the
Project Agreements.

shall respond to request for clarification

from prequalified bidders.

|rw1ay», whether on its own initiative or as
a result of a comment or request for
clarification of a bidder, review and, as
appropriate, revise any element of the
request for proposals, including the

Project Agreements.

P

shall communicate in writing any
revision made subject to sub-article
(5)of this to the bidders at a reasonable

time prior to the deadline for

submission of proposals.

Submission of proposals

A

bidder who intends to bid for a project

shall complete and submit a technical

proposal and a financial proposal and

enclose each proposal in a separate sealed

envelope as may be specified in the request

for proposals.

Evaluation of proposals

1/

2/

Unless provided otherwise in the request
for proposals, the pPp Directorate General
shall not open the financial proposal unless

it has opened and deemed the technical
Proposal to be responsive.

The Ppp Directorate General shall
compare and evaluate each proposal in
accordance with the evaluation criteria,

the relative weight accorded to each

e g JUS,
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criterion  jf applicable  and  1he

evaluation process set forth in the

request for proposals,

')
~

37 For the purpose of Sub-Article (2) of

this Article, the PppP Directorate
General may establish thresholds with
respect to quality, technical, financial
and commercial aspects. Proposals that
fail to achieve the thresholds shall be
regarded as non-responsive and be

rejected from the selection procedure.

4/ The PPP Directorate General may
provide a preference margin to be
granted to proposals reflecting local
participation in the manner as described
by directive.

29. Evaluation report
1/ The PPP Directorate General shall, upon

evaluating the proposals and before

declaring the first ranked bidder,
* prepare an evaluation report specifying
the evaluation criteria, the manner in
which the first ranked bidder satisfied
the requirements specitied in the
request for proposals in comparison
with the other bidders, and such other
information as the PPP Directorate

General shall consider necessary.

2/ If negotiations take place with the
successful bidder in accordance with
Article (31) the evaluation report shall be
updated following negotiations and

indicate any changes to the Project

Agreements as a  result of the

negotiations,
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30. Further demonstration of fulfillment of

qualification criterin

1/ The

' The PPP Directorate General

PPP Directorate General may

require any bidder that has  been
prequalified to demonstrate again its
qualifications in accordance with the

same criteria used for prequalification,

shall
disqualify any bidder that fails to

demonstrate again its qualifications in

. accardance with sub article 1 of this

Article if requested to do so.

31. Negotiations

1/ The process provided in Article 26 of

3/

meetings and receiving comments from the
bidders on the request for proposals shall
cnable the PPP Directorate General to
reduce and if possible avoid the need for

negatiations of the Project Agréements.

However, in exceptional circumstances
and only where deemed appropriate by
the Directorate General, the Directorate
General may:

a) enter into negotiations with the

successful bidder; and

b) request the second ranked bidder to
extend the validity of its bid

pending  the

completion  of

negotiations with the successful
bidder.

Where the negotiations carried out with
the successful bidder are unsuccessful,
the PPP Directorate General shall enter
into negoliatiqns with  subsequently
ranked bidders in order of their ranking,
provided that such bidder submitted a

bid that was deemcd responsive during

the evaluation process
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the approval of the Board if there is any
malerial change to the project structure
previously approved by the Board prior to
the tender and which has changed during
the tender process . This approval of the
Board on changes to the project structure
may be sought during the tender process
and/or at the end prior to the avward of the
project in accordance with Sub-Article (2)

o this Article.

2/ Prior to the award of the project in
accordance the PPP Dircctorate General
shall apply to the Board for approval. For
this purpose. the PPP Dircctorate General
shall submit to the Board the evaluation
report of the proposals, the Project

Agreements and other documents deemed

relevant.

33. Process to be Confidential

I/° After opening of the proposals,
information relating to  examination,
clarification. and evaluation of the
proposals and recommendations for
award must not be disclosed to bidders
or other Persons not officially
concerned with this process until the
award of the Public Private Partnership

is announced.

2/ The PPP Directorate General shail treat
proposals in such a manner as to ayvoid
the disclosure of their content to

competing bidders.
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34. Notification of Award _and Signing of

Coniract

1/ Prior to the expiry of the period of the
bid validity and upon receipt -of the
Board approval in accordance with
Article (32) the PPP Directorate General
shall notify the successful bidder that its
proposal has been accepted. The
notification of the award shall specify

within which the Project
must be signed. The

unsuccessful  bidders also be

informed as to who the successful bidder

is and why they have lost the bid.

the time
Agreements
shall

2/ The PPP Directorate General shall
within two days from the date of the
award send the Project Agreement to the
Contracting Autherity together with the
necessary documents for it to be signed

by the Conrracting Authority.

3/ The Projecis Agreement shall not be
signed by the Contracting Authority
prior to the receipt of the notice by all
unsuccessful bidders or before the

period  specified in  the relevant
directive has lapsed.

4/ Upon execution of a Project Agreement
by the parties, the PPP Directorate
General shall publish the results of the
tender in the manner to be prescribed
by directive. '

5/ Re-verification of qualifications may be
conducted prior to award to confirm
that a bidder continues to possess the
necessary financial and  technical

qualification stated in the request for

qualifications and/or the request for

proposals.
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TWO-STAGE BIDDING

35, Conditions of use of Two-Stage Bidding

»

1/ Notwithstanding the provisions contained

in Chapter Five of this Proclamation, if it
is nol feasible to formulate a request for
proposals  with  adequate  project
specifications, performance indicators or
contractual terms in a manner sufficicntly
detailed o enable the submission of final
proposals, the PPP Dircctorate General

may engage in a two-stage bidding.

2/ The PPP Directorate General shall run a

‘ prequalification procedure in accordance
with Articles (20) to (23:) to invite only
prequalified bidders to participate in the
two-stage bidding procedure.

36. Procedure for Two-Stage Bidding

1/ The initial request for proposals shall call
upon the bidders to submit, in the first
stage of the procedure, initial proposals
relating  to  project  specifications,
performance indicators, financing
requirements or other characteristics of
the project as well as to the main
contractual terms of the Project
Agreement.

2/ The PPP Directorate General may
convene meeting and hold discussion
with any of the bidders to clarify
questions conceming the initial request
for proposals or the initial proposals
and accompanying documents of the
bidders.

3/ Following examination of the proposals
received, the PPP Directorate General shall
draw up a request for proposal which is

more appropriate to its requirements. For
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this purpose it may revise the initial reques)
for proposals by deleting. adding of
By ing aky aspeet ol the initial project
indicators.

specifications.  performance

financing requirements  or  other
characteristics of the project. inclinig the
main contractual terms of the Project
Agrcements.  and  any  criterion for
evaluating and comparing proposals and for
ascertaining the successful bidder, as wel|
as by adding characteristics or criteria.

4/ In the second stage of the proceedings,
the Directorate General shall invite
bidders to submit final proposals with
respect to a single set of project
specifications, performance indicators
or contractual terms in accordance with
Articles (24) to (34). '

5/ The Directorate General shall prepare an
evalualion report and obtain the approval
of the Board prior to award and execution
of the Project Agreements in accordance
with Articles (29), (32) and (34).

APTER S
COMPETITIVE DIALOGUE

37. Conditions of use

Dialogue
I/ The PPP Directorate General

of __Competitive

may
engage Iin competitive dialogue, upon
approval by the Board, for particularly
complex projects where the PPP
Directorate General considers that the
use qf single stage or two-stage bidding
procedure is not appropriate for the
award of the Public Private Partnership

' Agreement.

2/ The PPp Dircctorate General shall run o
prequalilication procedure i accordanee

with Atticles (20) 10 (23) 16 vite ol
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prequalified bidders to participate in the

competitive dialogue procedure.

38. Procedure for Competitive Dialogue

1/ The shall

establish a contract notice setting out its

PPP Directorate General

needs and requirements, which it shall
define in that notice andor in a
descriptive document,

shall

invite prequalified bidders to participate

2/ The PPP Directorate General

in a dialogue the aim of which shall be
to identify and define the means best
suited to satisfying its needs. The
Directorate General may discuss all
aspects of the Project Agreements with
the prequalified bidders during this
dialogue,

3/ During the dialogue, the PPP Directorate

General shall ensure equality of
treatment among all bidders. In
particular, it shall not provide

information in a discriminatory manner
which may give some bidders an

advantage over others.

4/ The PPP Directorate General shall not
reveal to other bidders solutions proposed
or other confidential  information

communicated by a bidder participating

in the dialogue without his agreement.

5/ The PPP Directorate General may provide
for the procedure to take place in
successive stages in order to reduce the
number of solutions to be discussed during
the dialogue stage by applying the award
criteria in the contract notice or descriptive
document.  The  contract  notice  ar

descriptive document shall indicate  that

recourse may be had to this option.
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6/ The PPP Directorate General shal|

continue such dialogue until it can
identify the solution or solutions, if
necessary after comparing them, which

are capable of meeting its needs.

Having declared that the dialogue is
concluded and having so informed the
bidders, the PPPDirectorate General
shall ask them to submit their final
proposals on the basis of the solution or
solutions presented and specified during
the dialogue. These proposals shall
contain all the elements required and
necessary for the performance of the

project.

8/ The proposals may be claritied, specified

and fine-tuned at the request of the PPP
Directorate  General. However, such
clarification, specification, fine-tuning or
additional information may not involve
changes to the basic features of the
proposal or the call for proposals,
variations in which are likely to distont
competition or have a discriminatory

effect.

The PPP Directorate General shall
assess the proposals received on the
basis of the award criteria laid down in
the contract notice or descriptive
document and shall choose the most

economically advantageous proposal.

10/ At the request of the PPP Directorate

General, the bidder identified as having
submitted the most economically
advantageous proposal may be asked to
clarily aspects of the proposal or

confirm commitments contained in the
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proposal provided this does not have the
effect of modifying substantial aspects
of the proposal or the call for proposals
and does not risk distorting competition
or cause discrimination.

11/ The PPP Directorate General may
specifv prices or payments to bidders

in the dialogue,

12/ The PPP Directorate General shall

prepare an evaluation report and
obtain the approval of the Board prior
to award and execution of the Project
with

Agreements in  accordance

Articles (29), (32) and (34).

CHAPTER EIGHT

DIRECT NEGOTIATION

39. Conditions for use of Direct Negotiations

2/ The PPP Directorate General may
engage in direct negotiation in respect
of a Public Private Partnership, upon
approval by the Board, only where the

following conditions are satisfied:

a) Where there is an urgent need in the
provision of the service and engaging
in the procedures set forth in Articles
(20) to (37) would be impractical,
provided that the circumstances giving.
risc to the urgency where neither

by the Contracting

Auathority nor the result of dilatary

conduct on its part;

foreseeable

b) Where the project is of short duration
and the anticipated initial investment
value does not exceed the amount to

be specified by directive.
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c) Where the project involves

infrastructure  projects related o

national defense or national security;

d) Where there is only one source
capable of providing the required
service, such as when the provision
of the service requires the use of
inteflectual property, trade secrets or
other exclusive rights or assets owned
or possessed by a certain Person or
Persons;

e) When an invitation 1o  the

prequalification proceeding or a request

for proposals has been issued but no
applications  for  qualification  or
proposals were submitted or all
proposals failed to meet the evaluation
criteria set forth in the request for
prop(;sals and if, in the judgment of the

PPP Directorate General, issuing a new

invitation to the prequalification
proceedings and a new request for
proposals would be unlikely to result in
a project award within the required
time frame;

f) Where a Public Private Partnership
project, of limited value, length or
otherwise as specified by directive, is
ancillary andthe necessary complement
to a mining, industrial or other type of
investment and must be carried out by
the private sponsor of such mining,

industrial or other type of investment,

2/ Exeept for Project Agreements negotiated
pursuant to sub article (1) of this Article, the
PPP Directorate General must publish a
notice of ils intention to commence

negotiations  in  respect of  Project

Agreements.
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40. Procedures for Direct Negotiation

I/ The PPP Directorate General may
engage in negotiations with as many
Persons as the PPP Directorate Genera!
Judges capable of carrying out the
project as circumstances permit. The
PPP Directorate General may run a
prequaiification procedure if it deems it

appropriate.

2/The PPP Directorate General shail
prepare a description of its needs and
requircments, a draft of the Project
Agreements and establish evaluation
criteria against which proposals shall be
evaluated and ranked. This document
shall be communicated to the bidder(s).

3/ The Directorate General shall be free to

negotiate to all aspects of the project

including price and payment terms,

4/ During the negotiations, the Pppp
Directorate General shall enslire the

equal treatment of all

shall

bidders. In

particular, they not provide

information in a discriminatory manner

which may give some bidders an

advantage over others.

5/ The PPP Directorate General may provide
for the negotiated procedure to take place in
successive stages in order 1o teduce the
number of bidders to he negotiat
applying the evaluation criteria.  The
specifications  communicated  to the

bidder(s) shall indicate whether fecourse has
been had to this option.

o4 by
Y

6/ The PPP Directorate General shall prepare
an evaluation report and obtain the
approval of the Board prior to award and
execution ol the Project Agreements in

accordance with Articles 29, 32 and 34.
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The PPP Directorate General in consultation
with the Contracting Authority may review
and accept Unsolicited Proposals Provided
that such proposals do not related to the
project that has alrcady received approval
by the Board tor study or impicmentation as

a PPP project.

42/ Unsolicited Proposal

1/ Following receipt and preliminary

examination of an  Unsolicited
Proposal. the PPP Directorate General
shall make use reasonable efforts to
inform the proponent whether or not
the project is considered to be
potentially in the public interest.
2/ It the project is considered to be
potentially in the public interest, the PPP
shall

proponent 1o submit as much information

Directorate  General invite the
on the proposed project as is feasible to
allow the Directorate General to make a
proper evaluation of the proponent's
qualifications and the technical and
cconomic feasibility of the project and to
determine whether the project is likely to
be successfully implemented in the
manner proposed in terms acceptable to
the Directorate General.

3/ 1n considering an Unsolicited Proposal, the
PPP  Dircctorate General shall respect the
intetlectual property, trade secrets or other
exclusive rights contained in, arising from

or reterred 10 in the proposal.
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43. Procedure for Unsolicited Proposal

1/ Following receipt of the documents provided

in Article 42(2) the PPP Directorate General
shall formally decide whether to accept or
reject the polential project derived from the

Unsolicited Proposal.

2/ If the Unsolicited Proposal is accepted

3/ An

4/

by the PPP Directorate General, the
Contracting Authority shall proceed to
prepare a feasibility study and submit it

to the Board prior to moving to tender.

Unsolicited Proposal shali be

awarded through a competitive

selection procedure in accordance with
Chapters 5 to 7 and may be awarded
through direct negotiations only if it
meets the requirements set forth in

Article 39.

The proponent . shall be invited to
participate in any competitive sefeoios
procedure initiated in responsc o i
unsolicited  proposai. the  Pep
Directorate Generai may dedichs to awand
the proponent a bonus on its technical
and/or  financial

compuiitive

score  during  the

sefevtion procadsre or
preponent  a  financial
compensation for studies undertaken by
the proponent should the proponent not
be awarded the project. The bonus point
scheme principle or the amount of the
financial compensation shall be agreed
upon acceptance of the proposal in
accordance with Sub-Article (1) of this
Article. The identity of the proponent,
the detailed allocation of bonus points or
the amount of the potential
compensation to the proponent shall be
indicated in the competitive selection
procedure documents.

awand ihe

. page 10269
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CHAPTER TEN
CONTENT AND IMPLEMENTATION OF THE
PUBLIC PRIVATE PARTNERSHIP AGREEMENT

44. Establishment of a Project Company

I/ The PPP Directorate General shall
bidder
Company

that

require the successful

establish  a  Project

incorporated under the laws of the

Federal  Democratic Republic  of

Ethiopia whose sole purpose shall be to

execute and implement the Public
Private Parinership Agreement and
other Project Agreements, if any.

2/ The

Agreement may:

Public  Private  Partnership

a) establish requirements around the

share capital of the Project

Company;

b) require approval of changes to by-
laws and shareholders’ agreement
and other related agreements of the

~ Project Company; and

¢) impose

restrictions around the

transfer of ownership interests, such

as shares, in the Project Company,
including in accordance with sub-

article (3) of this Article.

3/ A Project Company may include a
Public Entity as a minority shareholder

in the Project Company or its holding.

]

4/ Except as otherwise provided in the

Project Agreement, any  ownership

interests in the Project Company, such as

shares, the transfer of which would result

in a change of control of the Project

Company shall not be permitted without
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the consent of the Contracting Authority, _
The Project Agreement shall set forth the
conditions under which consent of the

Contracting Authority shall be given,

45. Duration of Public Private Partnership

The duration of the Public Private
Partnership shall be set forth in the Project
Agreements.

46. Price
I/The Private Party shall receive financial

compensation by way of:

a) compensation by or on behalf of the

Cotracting  Auathority subject to

paragraph (b) of this Article;

. b) tariffs or fees collected by the Private
Party from users or consumers of a

service provided to them; and/or

¢) a combination of such compensation

and such charges or fees.

2/ The Private Party shall have the right to
charge, receive or collect tariffs or fees
for the use of the facility or its services
in accordance with the terms and
conditions set forth in the Project
Agreements, which shall additionally
provide the methods and formulae for
the establishment and adjustment of
those tariffs or fees,

3/ The cost of delivering a facility or
service shall be affordable and provide
Value for Money to the Contracting
Authority and end users while enabling
the Private Party to maintain its
financial

integrity,  attract

operate efficiently and compensate a

capital,

Private Party for any assumed risk.
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47. Government Support
1/ When duly justified and required on the

basis of Value for Money and with the prior
approval of the Board, or the appropriate
authority if required, the Directorate
General and/or the Ministry may provide
economic support and guarantees to ensure

implementation  and/or

suslainability,
financial viability of the project.

2/ This economic support must be initially
identified in the request for proposals
documentation and must have been

the Board in

recommended by
accordance with Article (9) and (18) of
this Proclamation.

3/ The economic support may take any
reasonable form, including (but not

limited to):

a) Direct payments to the Private
Party as a substitute for, or in
addition to, tariffs or fees for the
use of the facility or its services.
These may include availability

payments, cash subsidies, capital

grants, minimum trafficking or
revenue guarantees and minimum
off-take or capacity payments and

purchase guarantees;

b) Contributions in-kind,

asset transfers and land usage rights;

including

¢) Payment  guarantees, securities,

undertaking or binding letters of

comfort;

d) Guarantees for the performance of

obligations of the Contracting Authority

under the Project Agreement.
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public property and which assets are or
shall be the private property of the Private
Party.

49. Acquisition of Rights related to the
Project Site
I/ The Contracting Authority or other

Public Entity under the terms of the law
and the Public Private Partnership
Agreement shall make available to the
Private Party or, as appropriate, shall
assist the Private Party in obtaining
such rights related to the project site,
including title thereto, as may be
necessary for the implementation of the
project.

2/ Any compulsory acquisition of land
that may be required for the
implementation of the project shall be
carried out in accordance with the
relevant law relating to expropriation.

3/ The Private Party may possess land and
use it for the purpose of the

implementation of the project. The

restrictions in terms and tenure of land
and bidding system shall not apply on

land that is covered under the project.

4/ The Private Party shall have the right to
mongage the
-develaped vader.the project in order to
obtain loans from fimancial institutions,

immovable property
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50, Operation of Infrastructure

51,

1/ The Project Agreements shal! set forth,
as appropriate, the extent of the Private
Party's obligations to ensure:

a) The modilication of the service so as

Lo meet the demand for the service;

b) The continuity of the service;

¢) The provision of the service under
essentially the same conditions for
all users; and

d) The non-discriminatory access of
other service providers to any public
infrastructure network operated by
the Private Party.

2/ The Private Party shall have the right to
issue and enforce rules governing the
use of the facility, subject to the

approval of the Contracting Authority

or any other authorized Public Entity.

Performance Guarantee

I/ The Project. Agreements may specify
security to be provided by the Private
Party to guaraniee the performance of
any of its obligations under the Project

Agreements.

2/ If such security is required, the Project

" Agreements shall aiso set forth:

a. the requirements with respect to the
issuer and the nature, form, amount

and other terms

principal and
conditions of the required security-;

and

b. The amount and the details of the
ways the security is to be submitted

or forfeited as the case may be.
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52. Security Interests <
1/ Subject to any restriction that may be

contained in the Project Agreements, the
Private Party has the right to create
security interests over any of its assets,
rights or interests, including those relating
to the infrastructure project, as required to

secure any financing needed for the

project, including, in particular, the
following:
a) Security over  movable  or

immovable property owned by the
Private Party or its interests in
project assets;

b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or

the service it provides.

2/ The shareholders of the Private Party
shall have the right to pledge or create
any other security interest in their

shares in the Private Party.

3/ No security under Sub-Article (1) of this
Article may be created over public
property or other property, assets or rights
needed for the provision of a Public
Service Activity where the creation of
such security is prohibited by the law.

53. Financial reporting and audit

1/ A Project Company shall keep proper
books of accounts and records in
relation to the Project and shall be open
for scruting by the Contracting

Authority.

2/ A Project Company shall submit the duly
audited financial accounts and any other
information as may reasonably be required
by the Contracting Authority within six

months after the end of each financial year.
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54. Assignment of the Project Agreements

1/ Except as otherwise provided in Article
(32) and (37) of this Proclamation, the
rights and obligations of the Private Party
under the project agreements may not be
assigned 1o third parties without written
consent of the Contracting Authority.

2/ The Project Agreement shall set forth the
conditions under which the Contracting
Authority shall give its consent to an
assignment of ¥ rights and obligations
of the Private Party under the Project
Agreement, including the acceptance by
the new Private Party of all obligations
there under and evidence of the new
Private Party's technical and financial
capability as necessary for providing the
service.

55. Compensation for Specific Changes in

Legislation
The Project Agreements may set forth the

extent to which the Private Party or the

Contracting entitted  to

Authority s
compensation in the event that the costs of the
Private Party’s performance of its obligations
under the Project Agreements has substantially
increased or decreased, or that the value that the
Private Party receives for such performance has
substantially diminished or increased, as
compared with the costs and the value of
performance originally foreseen, as a result of
changes in legislation or regulations specifically
applicable to the Infrastructure Facility or the
-services it provides,

56. Takeover of an Infrastructure Project

by the Contracting Authority

1/ Under the circumstances set forth in the
Public Private Partnership Agreement, the
Contracting Authority has the right to
temporarily take over the operation of the

facility for the purpose of ensuring the
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elfective and uninterrupted delivery of
the scrvice in the event of serious failure
by the Private Party to perform its
obligations and to rectify the breach
within a reasonable period of time after
having been given notice by the
Contracting Authority to do so,

that a Contracting

2/ In the event

Authority elects to take over a project
under Sub-Article (1) of this Article,
the Contracting Authority:

a) shall collect and pay any revenues

that are subject to lien to satisfy

any obligation;

b) may develop and operate the project,
impose user levies and comply with

any service contract existing; and

¢) may solicit proposals, as appropriate,
for the construction, maintenance or

operation of the project.

57. Substitution of the Private Party
The Contracting Authority may agree with the

entities extending financing for an infrastructure
project and the Private Party to provide for the
substitution of the Private Party by a new entity
or Person appointed to perform under the
existing Projec_t Agreements upon serious
breach by the Private Party or other events that
could otherwise justify the termination of the

Project Agreements or similar circumstances.

58. Termination of the Project Agreements

The directive may prescribe events that
may cause the termination of the Project

Agreement.
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59. Compensation upon Termination of the

60.

61.

62.

Project Agreements

The Project Agreement shall stipulate how

compensation due to either party g
ealculated in the event of termination of
the Project Agreement. and  where
appropriate, for compensation for the fair
value of works performed under the
Project Agreement, costs incurred or losses
sustained by either party, including, as

appropriate, lost profits.

The Project Agreements are governed by

the laws of the Federal Democratic
Republic of Ethiopia.
Disputes  between_ the  Contracting

Authority and the Private Party

I/ Any disputes between the Contracting
Authority and the Private Party shall be
settled through the dispute settlement
mechanism agreed by the parties in the

Project Agreement.

2/ Notwithstanding any contrary provision

in any existing law, the Project

Agreements may provide for settlement
of disputes through arbitration or any

other forms of

alternative  dispute

resoltion mechanism.

Disputes involving Customers or Users
of the Infrastructure

Where the Private Party provide services to
the public or operates Infrastructure Facilitics
accessible to the public, the Contracting
Authority may require the Private Party to
establish simplified and efficient mechanism
for handling claims submitted by its

customers or users of the Infrastructure

Facility.
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63. Other Disputes
I/ The Private Party and its shareholders

shall be free to choose the appropriate
mechanism for settling disputes among
themselves,

2/ The Private Party shall be free to agree
on the appropriate mechanism for
settling disputes between itself and its

lenders, contractors, suppliers and other

business partners.

64. Complainis
The complaints  and
the

review mechanism

provided under Lthiopian  Federal

Government  Procurcment  and  Property *
Administration Proclamation, as they may be

amended or replaced, shall be applicable

mutatis mutandis tol this  Proclamation.
Directives issned in accordance with this
Proclamation may provide for an adaptation
of these articles as to apply to Public Private

Partnership projects.

6S. Power to issue Regulation and Directives

1/ The Council of Ministers may issue
regulation for the implementation of

this Proclamation.

2/The Ministry shall issue directives
enabling the realization of the objectives
of this Proclamation and for the proper
implementation of the directives issued in
accordance with sub article 1 of this
Article,

66. Repealed and Non-Applicable Laws

_lf Except for specific provisions referred to in

this Proclamation, the provisions of the
Ethiopian Federal Government Procurement
“and Property Administrat ion Proclamation,
as may be amended, are inapplicable 10

Public Private Partnership projects.
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2/ No law, regulation, directive or practices

inconsistent with this Prociamation

shall have effect with respect to matterg

provided for in this Proclamation,

67. Transitory Provisions

This Proclamation shall not apply to

existing public private partnership projects
have

where contracts

already been

concluded or are under negotiation,

68. Effective Date

This Prociamation shall enter into force on the

date of its publication in the Federal Negarit
Gazette.

Done at Addis Ababa, this 22" day of February,2018,

MULATU TESHOME (DR))

PRESIDENT OF THE FEDERAL DEMOCRATIC
REPUBLIC OF ETHIOPIA



ACY IS 0N “1+o1¢ SCE+T




